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LAW OFFICES OF ROBERT C. HAWKINS

June 14, 2012
Via Facisimile

Paul Watkins, Chair
Members of the Charter Commission aka Charter Committee
City of Newport Beach
3300 Newport Blvd.
Newport Beach, California 92663

Re: Comments on the Draft Charter Redline and Citv Manaeer Weighted SuHgestions
Draft of the Revised Charter

Dear Mr. Watkins and Members offhe Charter Commission aka Charter Committee:

Thank you for the opportunity to comment on the captioned matter As you know, this firm
represents businesses, groups and individuals who work and live in the City of Newport Beach. We offer
the comments below oh their behalf.

I. Whv Are WeDomfi This Update?

First, it is unclear why the Charter requires update especially since the City just updated the Charter
in 2010. Resolution No. 2012-32 states:

WHEREAS, the City's Charter was amended by the residents of the City of<(

Newport Beach at the 2010 General Municipal Election. Since the last amendment,
additional Charter sections have been identified for possible amendment;

"WHEREAS, since the last Charter amendment, additional Charter sections have
been identified for possible amendment; (sic)

"WHEREAS, it is appropriate to appoint a citizens committee to review the City
Charter for update and modemizaticm issues in order to maximize the benefit to the City
and its citizens and to move the work program for such an update and modernization
forward in a limited period of time;"

However, it is unclear who or why additional Charter sections have been identified for possible
amendment. Indeed; many of the Charters sections proposed for possible amendment were amended
?^'t?^^^^^??i ^^?^?^?^.L?^;^?^^1^^?^^^i^^^n^^?^*^^-?^^r?? rt?^»^^^a>^^^^?^F^?*??^S*iaT'?^^^^?^1^^?^*^^^'^^^'^Mike Torres and David Kiff all participated'in the 2010 Update; apparently, there is some need to get a
"do over." But it is unclear why we need to spend preciovs staff resources and limited City funds to
make this "do over."

Second, Staff has maintained that this effort is simply a Charter cleanup. That was the purpose
of the last Charter Update two years ago. Why weren't these cleanup issues done then? MoreoveT,
many of the proposed C^^Ses are no^e^uP' ^to^e ^on^^e n^w^^ l^P^^
proposed exclusion from Charter Section 801 which states that the City Service System includes all City
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Paul Watkinfi, Chair
Members o( the ChaTtet Update Commission aka Committee .2, June 14. 2012

employees except listed employees. New subsection (f) proposes to exclude a whole host of new
employees and categories:

rtNew positions and/or employees not previously included within the civil service
system that are excluded by a vote of the City Council."

(Emphasis supplied.) Some have referred to this as the "Costa Mesaision" of the Civil Service System
in the City, As discussed below, this goes far beyond "cleanup" gnd is bad public policy.

IL What About the Minutes and fhe City Attorney's Advice?

The minutes for the meetings of May 31, 2012 and June 7, 201 2 are too cute by half regarding
various conflicts issues. First, at the May 31, 2012 meeting, Mr. Robert Rush raised a conflicts issue
regarding Mr. Watkins earlier client in a land use matter, The Deputy City Attorney Mike Torrez said
that under fhe Political Reform Act, Government Code section 81000 et seq., members of the
Committee such as Mr. Watkins were not public officials under the Act and therefore the conflict
provisions did not apply. This advice is incorrect and conflicts with the City's newly circulated
Handbook for Citv of Newport Beach Boards. Commissions. and: Committees fthe Handbook) and the
code sections and regulations cited therein. The Handbook provides that a person is a public official if
they are a member of a Board, Commission or Committee in the City of Newport Beach. Handbook,
page 10 citing 2 CaL Code Regs. Section 1 8701.

At that same meeting, Mr. Kiff discussed the proposed changes to the City Manager provisions
of the captioned draft of the Charter. As you know, I raised the issue that Mr. Kiffwas a covered public
official under the Act and should not participate in the discussion. He did not participate in much of the
discussion thereafter and did not leave the room. However, he did improperly participate in the
discussion on Section 507 which discusses his duties relating to the appointment of the Manager Pro
Tem.

Again, this conduct conflicts with the Handbook and the cited code sections. The Handbook
says that the public official "must publicly announce the specific financial interest that is the source of
the disqualification" and "must leave the room during any discussion. . ..." Handbook, page 12 citing
Government Code section 87105; 2 Cal. Code Regs. Section 18702.5. Again, Mr. Kiffdid not
announce the apparent conflict which concerned his compensation and did not leave the room as
required by the Handbook.

Then in discussion on Article VI, Mr. Kiffkad the discussion, and Mr. Torre2 and Ms. Brown
did not participate. Staff realized, that an unpemussible conflict existed by members of the City
Attorney's and the City Clerk's offices discussing and arguing for changes to Section 602 (City
Attorney) and Section 603 (City Clerk).

The May 31,2012 meeting minutes cutely attempts to handle these conflicts by the following
ambiguous language:

"City Manager Kiffor Acting Assistant City Attorney Torres discussed the proposed
changes to fhe following Charter Sections:"
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PauLWa.tli;ttts,ChaiT
Members of the Charter Update Commission aka Committee '3. June 14,2012

This fails to satisfy the obligations of the minutes or the Political Reform Act. The minutes must be
revised.

The minutes for the meeting of June 7, 2012 continues this ambiguity. In the discussion of
Section 503, the mmutes listed Mr. Huston, Assistant City Manager a-s leading the discussion.. We
understand that
Mr, Kiff also participated in this discussion. If this is mistaken, it should be clarified in the minute that
Mr. Kiffleft the room and did not participate in the discussion. If this is correct, then the minutes
should reflect his participation,

As for the conflicts discussion by the City Attorney's office, the proposed revisions to Section
608 renders this Commission aka Committee a potential covered public official under the City's
conflicts provisions and under the Political Reform Act. Although we do not believe that the conflict
identified by Mr. Rush is disqualifying, this Commission, aka Committee should discuss these changes.
If the Commission aka Committee endorses the proposed changes to Section 608, it should make the
appropriate disclosures.

Further, the City's recently circulated Handbook has not been presented to this Commission aka
Committee. Further, as required by the Handbook, this Commission aka Committee has not signed
Confirmation Sheet which is required by the Handbook. Also, the Handbook advises that members of
such bodies fha-t they are public officials and should disclose any|potential conflicts of interest.

Given these issues, the Commission aka Committee should review and correcl its minutes and
further discuss these issues.

III. Section 1114_aka 1116 Requires Additional Chances.

These Sections concern the Charter's requirement for an Independent Audit. The proposed
amendments concern the publication requirements. Currently, the Charter requires that the Audit be
published in the official newspaper. The recommended change is to make it available on the website
and publish a summary in the officia] newspaper. This weakens the public circulation of the Audit.
Although publishing the entire Audit may create a significant cost to the City, Staff has not provided
this information. The Commission aka the Committee should request this information before making
tins change.

Also, given that the proposed change weakens circulation, the Commission aka Committee
should recommend that the Audit be generally available at all City libraries.

IY. Why Is Staff Pronosine Chanees to Section 402 ?

Currently, the Charter provides for no compensation for City Council members and only
reimbursement for expenses. Staff proposes to fix compe'nsation at $ 1,227.35 for Council members and
an additional $513.96 for the Mayor. Staff has provided no basis or rationale for these figures.
Presumably, there is a reason for such compensation rates, but the Commission aka Committee has no
information at all for such rates. In order to make a reasoned recommendation, the Commission aka
Committee should request some explanation, some staff report and some comparison with other Orange
Ccnmty cities.
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Paul Watkins, Chair
Members of the Charter Updaw Commission alca Commitcee .4- June 14, 201Z

In line with this lack of infonnation, Staff proposes a cost of living adjustment. Again, the
question is why? Staff provides no answers.

In order to make a reasoned recommendation, the Commission aka Committee must have some
rationale or reasonable basis for the rates and the adjustment.

V, Sections 407. 408. and 409 Should Remain Without Chanee Absent Explanation and
Rationale for Chanee.

m^sec^^S^S^m:^^mRe?i^e^°['?^c^f]e^^g^.e^^np^os(eT^^gS'Si^eS^^MMeetm

weakeiTthe Charter requirements a"d allows such nieeting^o^e set by ordinance or regulation; Section
409 proposes to elimmate die home rule advantage of the Charterandsi^ State law. This is
improper, and the Coimnission aka Committee sbould not recommend it to anyone.

The Charter of the City is unique: it is its Constitution which limits the power of the City and
limits the State's ability to direct the City over municipal affairs. As the Court of Appeal said long ago,

"The charter of a municipality is its constitution. [Citations deleted.] Any ordinance
passed by a municipal corporation within the scope of the authority expressly c<mferred
on it has the same force within its corporate limits as a statute passed by the legislature
has throughout the state, [Citations deleted.] To be valid, an ordinance must harmonize
with the charter.[ Citations deleted.] An ordinance can no more change or limit the effect
of fhe charter fhan a statute can modify or supersede a provision of the state Constitution.
[Citations deleted^ The board of supervisors in establishing a procedure could not
deprive a property owner of a right given by the charter. [Citations deleted.]

Marculescu v CitvPlannineCorn. (1935) 7 Cal. App. 2d 371, 373-374 That is, the c^arterlil^its.th_e
power of the City. In Marculescu, the only way the supervisois could establish a procedure to deprive a
property owner of a right given by the Charter is to change the Charter.

Here, the City proposes to do this; deprive residents of certain rights that its City Council will
meet as required by the alartelr.c^a^6LnS,t]'Lese se^onst?all^1CVJ°r^^i^|Ll^e?!?S3i ^?!^^?,
ordinances and resolutions deprives (he residents of the certainty.ofwhen City Council meetings occur,
Changing the location of Council meetings to locations allowed by the Ralph M. Brown^Act,
Government Code section 54950 etseq., is absurd^ T^eoiTJylmutati^
meetings in the Ralph M. Brown Act is contained in Government Code section 54961 which prohibits
public meetings

", , , in any facility that prohibits the admittance ofanyPer^t^orPCT^Onf*.ont^eJ3as?i^0^
ancestry or any charact^stic listed or defined in Section :11135, or which is maccessible
to disabled persons, or where members of the public may not be present without making
a payment or purchase. .»!

Given that city'mdksres,idents ^esP^ndinS^15^00^00nthe^ew^1^^^ have a
nght to expect the Council to meet in the new facility. This is exactly what the current Charter

1
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Paul Watkins, Chair
Members of the Charter Update Commission aTsa Committee .5. June 14, 2012

provides. The Commission aka Committee cannot change Section 409 with ample reason. Staff has
provided none.

YL Section 421 Should Not be Chanced Without Reason and the Contractine Abilities of
Employees Should Not be Expanded.

Currently, the Charter limits the contracting power for the City to the Council and City Manager.
Staffs proposed changes expand this significantly: it allows the City Manager, City Clerk o_rthe_City
Attorney to designate any employee to sign any contracts without; any authorization by the City Council.
Further, given the proposed change to Section 1400(b) concerning "public officers," it is unclear how
far fhe proposed Section 421 would allow members of the City Managers office, the City Clerk's
office, or the City Attorney's office to delegate contracting powers,

Staffhas provided no j-ustiflcation to expand the contracting powers. In the past, the City has
suffered from unscrupulous employees. ForUmately, our current staff generally conducts itself within
the bounds of the law, But the Charter shoiild not be designed for a good or fhe best City staff; it must
provide brakes on the worst possible City staff. The proposed changes to section 421 do the reverse,

The Commission aka Committee should no recommend such expansions.

VIL Section SOUft Must be Rejected.

As indicated above. Staff proposes to amend Section 801's employees who are exempt from the
Civil Service System to include:

"(f) New positions and/or employees not previously included within fhe civil service system
that are excluded by a vote of the City Council. This exclusion shall not apply to any
employees within the civil system at fhe time of the City Council vote."

This change could serve to eliminate the Civil Service System over a lifetime. The Council
could exclude every new employee or category from coverage in the System. The changes in. 201 0
concerned specific employees; the proposed changes in new section ("f) could affect the entire System.

Staff has provided no justification for this proposed change. Without substantial justification for
this change, the Commission aka Committee should reject It with little discussion.

VIII. Conclusion and Additional Comments.

We have simply nm out of time to provide other written comments on these and other proposed
changes. We will make future written comments and make oral comments at any meetings we attend.

However, it is clear that the Commission aka Committee has no reason to recommend any
changes because Staff has provided no written documentation toi support these 2012 changes. ^Oral
discussion by staff is insufficient especially because the minutes do not reflect the lull discussion.

110 Newport Center Drive, Suite ZOO
Newport Beach, California 9Z660

(949)650^5550
Fax; (949) 650-1181



Jun 14 2012 2:26PM Haiukins Law Offices [949) 650-1181 7p.

Paul Watk ins, Chair
Members of the Charter Update Commission aka Committee .6- June 14, 2012

Thank you for your attention. We reserve all rights in making these comments and urge the
Commission aka Committee to obtain adequate and substantial infonnation before making any
recommendations to anyone.

Sincerely,

j^j^^^jj^^^^^^^^^^^
t

RCH/kw
ec: David Kiffj City Manager

Leilani Brown, City Clerk
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