
INDEPENDEN T CONTRACTOR AGREEMENT
RECREATION INSTRUCTOR

This Independent Contractor Agreement ("Agreement") is made and entered into
~ as of this 1st day of January, 2013 ("Effective Date") by and between the City of
~ Newport Beach, a California Municipal Corporation and Charter City ("City"), and Dog

Dealers Inc. a California corporation doing business as
{~ ("DBA") Dog Services Unlimited ("Contractor") to provide the classes or programs in

-..)" Dog Obedience ("Class" or "Program") hereby agreed upon, as scheduled and
described in the Newport Navigator and/or OASIS News, which is incorporated herein
by this reference , and as approved in writing by the City.

NOW, THEREFORE, it is mutually agreed by and between the undersigned
parties as follows:

1. TERM

The term of this Agreement shall commence on the Effective Date, and shall
terminate on December 31, 2015 unless terminated earlier as provided herein.

2. COMPENSATION

2.1 City shall pay Contractor within twenty one (21) business days after the
last Class meeting. City shall pay the Contractor an amount equal to sixty-five (65%)
percent of the amount of the total enrollment fees collected, minus the non-resident fee
and a five dollar and no/100 ($5.00) per person administration fee for each Class held.

2.2 The City pays Contractors electronically; the Contracto r shall be
responsible for ensuring an up to date "Direct Deposit Authorization Form" is on file with
theCity.

2.3 (When applicable) Contractors providing Classes or Programs at Mariners
Elementary School and/or Newport Elementary School ("Schools") shall submit to the
City written notice of actual costs incurred in the performance of services under this
Agreement to conduct the Class or Program at the Schools . Subject to the City's
written acceptance of Contracto r's actual costs , City shall reimburse the Contractor one
hundred percent (100%) of the actual costs incurred within twenty one (21) business
days after the last Class or Program meeting.

3. DUTIES OF CITY

3.1 Registration. City shall register all participants and shall collect all
enrollment fees. Contractor shall not accept enrollment fees directly from a participant
unless the City approves, in advance and in writing, the acceptance of enrollment fees
by the Contractor. Contractors shall only collect material fees that are pre-approved by
the City and published in advance in the Newport Navigator and/or the OASIS News (if
applicable). Such material fees shall be collected by Contractor at the first Class
meeting.
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3.2 Publicity. City shall provide publicity for the Class in the Newport
Navigator (published on a quarterly basis) and/or the OASIS News (published on a
monthly basis). City shall have the sole discretion to decide what information will be
included in the Newport Navigator and/or the OASIS News about the Class and the
Contractor. Publicity may also include flyers created by the City or the Contractor.
Contractor created flyers must be approved in writing by the City before distribut ion.

3.3 Class Facility. City shall provide a location for the Class without charging
Contractor any rental fees , unless otherwise agreed by the parties. The Contractor will
request dates and times for the Classes and the City will inform the Contractor if the
facility is available. It is the Contractor's sole responsibility to request these
dates/t imes , the City will not schedule the Contractor's Classes for them.

3.4 Refund Processing. City shall provide refunds to participants when :

3.4.1 The participant drops the Class before the second Class meeting;

3.4.2 The participant drops a one (1) day or more workshop five (5)
business days before the workshop begins; or

3.4.3 The Class is canceled by the City or Contractor . In the latter
instance, the Contractor must provide the City with all required paperwork .

3.5 Class Roster, Sign-Out and Attendance Sheets. City shall provide Class
rosters, sign-out sheets and attendance sheets to Contractor online via
http://newportbeachca.gov/index.aspx?page=1432. Contractor is responsible for
request ing log-in and password information from the City.

4. CONTRACTOR DUTIES

4.1 Contractors. Contractor hereby certifies that he/she or any subcontractor,
representative or employee (collect ively "Representatives") who will be teaching the
Class or assisting in teaching the Class are qualified to do so, and qualified to perform
the services described above and in the Program outline submitted to City. Contractor
is responsible for all Class curriculum development. Contractor is responsible for
training, supervising, evaluating , schedu ling, and any other requirements by law for all
Representatives. Contractor warrants that it will continuously furn ish the necessary
personnel to provide the Program or Classes as contemplated by this Agreement.

4.2 Representa tives. Contractor shall provide the City with the name(s),
address(es) and phone number(s) of all Representatives who will be providing any
services pursuant to this Agreement. All Representatives of Contractor must comply
with the Fingerprint Policy (see Section 8). All Representatives must be able to provide
proof of legal right to work in the United States .

4.2.1 Representative Approval Form. Attached as Exhibit A, and
incorporated herein by reference, is the Representative Approva l Form ("Form"). Each
Contractor Representative is required to obtain the written approval of the Recreation
and Senior Services Director prior to performing any services under this Agreement.
Prior to Contractor using any Representative to provide any services pursuant to this
Agreement, Contractor shall submit to the City a completed Form for each
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Representative that Contractor desires to use to provide services pursuant to this
Agreement. Contractor, at the sole discretion of City, shall remove from the Program
any Representative assigned to the performance of services pursuant to this Agreement
upon written request of City.

4.3 Please initial the statement that applies:

I will not be using Representatives or employees.

I will be using Representatives. Any completed and approved Form
shall be incorporated herein by reference . Contractor shall not
authorize any Representative to provide services pursuant to this
Agreement unless and until the Recreation and Senior Services
Director has approved in writing the completed Form for that
individual Representative.

4.4 Subcontracting. Contractor shall not subcontract or assign any port ion of
the rights , obligations or duties required under this Agreement, without first obtaining
prior written approval from the City. Subcontracts, if any, shall contain a provision
making them subject to all provisions of this Agreement.

4.5 Supplies/Equipment. Contractor shall be responsible for providing all
supplies, equipment, personnel , materials, and any addit ional publicity desired for the
class, at Contractor's sole expense. Contractor shall also be responsible for repairing
and mainta ining all equipment and supplies in good work ing condition.

4.6 Anti-Discrimination Laws. Contractor agrees and certifies that, except as
permitted by law, no person shall , on the grounds of race, religious creed , color,
national origin, ancestry , age, physical disabil ity, mental disability, medical condition,
including the medical condition of Acquired Immune Deficiency Syndrome (AIDS) or any
condition related thereto, marital status , sex, sexual orientation or any other
impermissible basis under the law, be excluded from participat ion in, or be denied the
benefits of the services provided pursuant to this Agreement, and Contractor agrees not
to discriminate on said grounds in the hiring and retent ion of employees and
Representatives, unless authorized under Section 12940 of the California Government
Code. Contractor shall, where applicable, conform to the requirements of the
Americans with Disabilit ies Act in the performance of this Agreement.

4.7 Class Size. Contractor shall determine the minimum and maximum
number of participants required for each Class to ensure the quality and safety of the
Class part icipants. Contractor or Contractor's author ized representative is required to
attend the first Class meet ing of all Class offerings advertised in the Newport Navigator
and/or OASIS News unless Contractor cancels the Class three (3) business days prior
to the start date, with the prior written approval of City. In the event of such approved
cancellation, Contractor shall be responsible for informing all registered participants. In
the event that the minimum number of part icipants is not met by the first Class meeting ,
the Class shall be cance lled and the Contractor shall not be compensated for attend ing
the first meeting or for any cancelled Class. Contractor shall not be obligated to provide
any addit ional services in regards to the cancelled Class . If the minimum number of
partic ipants is met or exceeded , the Class shall be held as scheduled (even if any of the
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initial participants subsequently drop the Class), subject to Section 14 of this
Agreement. If the demand is such that an additional Class could be offered, it shall be
taken under consideration and negotiated between City and Contractor. If class(es) are
cancelled for two (2) consecutive quarters due to lack of enrollment, the class wilt not be
scheduled again until City determines that public demand has increased.

4.8 Use ofNon-City Facilities for Classes. If Contractor desires to conduct the
Class at his/her place of business, or some other non City-owned site or facility,
Contractor must:

4.8.1 Notify City at least twenty-four (24) hours in advance; ^

4.8.2 Provide sufficient parking for all participants;

4.8.3 Post signs at the site to direct participants to the location of class;
and

4.8.4 Allow access to City staff to the location when requested.

4.9 Absences. Contractor shall obtain permission from City one (1) week prior
to any planned absence from the class. In the event of iljness, Contractor is required to
notify City and Participants twelve (12) hours prior to any Class cancellation.

4.9.1 City urges Contractor to get a substitute Representative whenever
possible instead of cancelling Classes. Contractor shall obtain City's prior written
approval of any substitute Representative. Any substitute Representative must have
completed a criminal background check pursuant to Section 8 prior to teaching any City
Programs or Classes and must have an authorized Representative ApprovaL-Form on
file with the City.

4.9.2 When cancelling a Class, Contractor shall contact alt participants
as soon as possible.

4.10 Contact Information. Contractor is required to notify City in writing of any
name, address, telephone number, email, website or direct deposit payment changes
within forty eight (48) hours of such change.

4.11 Contractor Informational .Meeting. Contractor or Contractor's authorized
Representative or employee shall attend the Annual "Contractor Informational Meeting"
that will be held in the Fall.

4.12 Camp Participant Emergency Waiver Form Requirements. All Contractors
who offer camps shall require all participants to complete and return to Contractor, or
his/her designee, on or before the first day of camp, a City issued "Emergency Contact
Information Form".

4.13 Sign-Out Sheets. All Camp Contractors with participants ages 10 years
and younger, must have a legal guardian sign out each Class participant after each
Class. Sign out sheets along with Attendance sheets are available to the Contractor
online through their instructor login.
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4.14 Other Requirements. Contractors shall:

4.14.1 Cooperate fully with alt reasonable requests from City staff;

4.14.2 Maintain the highest degree of participant safety poss.ible;

4.14.3 Immediately report to the Recreation & Senior Services Office any
injuries as a result of Class participation;

4.14.4 Injuries or Damages. Immediately report to the Recreation and
Senior Services Office any injuries as a result of Class participation, damages to the
classroom or Program facility that could cause potential injury to a Class participant,
and/or other needed maintenance repairs. Contact the Recreation and Senior Services
Office staff by phone or email;

4.14.5 Clear all participants from the designated Class area at the end of
Class time unless participants continue to use public City facilities for personal use
without conflict with other scheduled activities and in accordance with posted hours and
availability limitations;

4.14.6 Ensure that any music or sound system is kept at levels that will not
interfere with other classes or create a public disturbance/nuisance;

4.14.7 Close and secure the room or building at the end of each Class;

4.14.8 Turn off any lights, heat, air conditioning, or other utilities when
Class is finished;

/~

4.14.9 Complete and return the quarterly "Contract Class Schedule"
requested by the City if Contractor wishes to be a part of the marketing materials;

4.14.10 Know facility rules and regulations and provide pertinent
information (i.e. refunds) to participants;

4.14.11 Pay a $20 lost key/replacement fee when Contractor
requests replacement key; and

4.14.12 Abide by all City policies and procedures including, but not
limited to, the requirements set forth in the Newport Navigator and OAS!S News and the
current Contractor Handbook which is incorporated herein by this reference.
Contractor's signature on this Agreement signifies acknowledgement of receipt of the
Contractor Handbook.

4.15 Contractor Photo ID Badge. Contractors and their Representatives are
required to wear a City provided Contractor Photo ID Badge at all times while engaging
in services for the City. Contractor shall be required to pay $5.00 for any lost or
replacement Contractor Photo ID Badge. Contractor Photo ID Badges are distributed
upon renewal of their Agreement with City.
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5. NOTICES

5.1 Unless otherwise indicated , all notices, demands, requests or approvals,
including change of address notices , to be given under the terms of this Agreement
shall be given in writing , and conclusively shall be deemed served when delivered
personally , or on the third business day after the deposit thereof in the United States
mail, postage prepaid , first-class mail, addressed as hereinafter provided . All notices,
demands , requests or approvals from Contractor to City shall be addressed to City at:

Attn: Raquel Valdez , Recreation Manager
Recreation and Senior Services Department
City of Newport Beach
3300 Newport Blvd.
PO Box 1768
Newport Beach, CA 92658
Phone: 949-644-3156
E-mail: recreation@newportbeachca.gov

5.2 All notices, demands, requests or approvals from City to Contractor shall
be addressed to Contractor at the contact information provided on page 13 of this
Agreement.

6. INDEPENDENT CONTRACTOR

The parties intend and agree that at all times during the performance of services
under this Agreement that Contractor shall act as an Independent Contractor and shall
not be considered an agent or employee of City. As such, Contractor shall have the
sole legal responsibility to remit all federal and state income and social security taxes
and to provide for his/her own workers compensation and unemployment insurance and
that of his/her Representatives. Contractor also agrees to provide liability insurance as
required by City and described more fully below. City shall not be liable for any
payment or compensation in any form to Contractor other than as provided herein. City
reserves the right to employ other independent contractors and Contractors who teach
the same or similar classes. City shall provide Contractor with IRS 1090 or other
applicab le IRS forms at the end of the calendar year for all fees paid to Contractor.

7. INSURANCE

7 .1 General Liability Insurance. Contractor must provide and maintain at all
times general liability insurance in an amount not less than one million dollars
($1,000,000) per occurrence for bodily injury, personal injury, and property damage.
The policy shall carry a general liability specia l endorsement naming the City of Newport
Beach, its elected or appointed officers , employees, agents and volunteers as additional
named insured in the amount of one million dollars ($1,000,000) per occurrence.
Evidence of insurance certificate shall be sent to the Recreation & Senior Services
Department and must be approved by the City Risk Management or their designee prior
to the first Class/day of instruction .

7.1.1 Contractor shall have the option of purchasing coverage through
the City of Newport Beach's Special Event insurance program, or through Southern
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Californ ia Municipal Athletic Federat ion ("SCMAF") or providing his/her own coverage.
If a Contractor elects to obtain his/her own coverage , said coverage must have the
policy limits described above and be provided by an insurance carrier with a Best's
Insurance Guide Rating of A- (or higher) and Financia l Size Category Class of VII (or
larger).

7.1 .2 Contractor's insurance coverage shall be primary insurance and/or
primary source of recovery as respects to City, its elected or appointed officers , agents ,
officials , employees and volunteers with respect to all claims, losses or liability arising
directly or indirectly from the Contractor's operations or Service provided to the City.
Any insurance or self-insurance maintained by City, its officers, officials , employees and
volunteers shall be excess of the Contractor's insurance and shall not contribute with it.

7.1.3 Said policy must also provide a written thirty (30) day notice of
cancellation (ten (10) day written notice for non-payment of premium) to the City of
Newport Beach Recreation & Senior Services Department, at the following address :
P.O. Box 1768/3300 Newport Boulevard , Newport Beach, CA 92658.

7.2 Workers ' Compensation Insurance. By executing this Agreement,
Contractor certifies that Contractor is aware of and will comply with Section 3700 of the
Labor Code of the State of California requiring every employer to be insured against
liability for workers ' compensation or to undertake self-insurance before commencing
any work. Contractor shall carry the insurance or provide for self-insurance required by
California law to protect said Contractor from claims under the Workers' Compensation
Act.

7.2.1 The insurer issuing the Workers' Compensation insurance shall
amend its policy by endorsement to waive all rights of subrogation against the City, its
elected or appointed officers , agents , officials , employees and volunteers . Contractor
shall submit to City, along with the required certificate of insurance a copy of such
waiver of subrogation endorsement.

7.2.2 In the event Contractor has no employees requiring Contractor to
provide Workers' Compensation insurance, Contractor shall so certify to City in writing
prior to City's execution of this Agreement.

7.3 Automobile Liability Coverage. Contractor shall mainta in automobile
insurance covering bodily injury and property damage for all activities of the Contractor
arising out of or in connection with work to be performed under this Agreement,
including coverage for any owned, hired, non-owned or rented vehicles , in an amount
not less than one million dollars ($1,000,000) combined single limit for each occurrence,
or as approved by the City's Risk Manager or his/her designee.

7.4

~

o

Please initial the statement that applies:

Contractor is providing a copy of the General Liability Insurance with
Additional Insured Endorsement that meets the above requirements.

Contractor shall be utilizing the City provided ins urance through
Southern California Municipal Athletic Federation (USCMAF") and wi ll
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pay all required fees billed on a quarterly bas is by the City. I have
reviewed the Contract Contractor Handbook for complete
information. Please note that SCMAF does not provide coverage for
Worker's Compensation or Automobile Insurance Liability.

8. FINGERPRINTS AND CRIMINAL BACKGROUND CHECK

8.1 All Contractors and their Representatives must submit to and pass a
criminal background investigation by providing a complete set of fingerprints to the City
at least thirty (30) calendar days prior to teaching , substituting for Contractor, or
assisting with any Class . Such Contractors and their Representatives are required to
submit fees in the amount of up $73 per person to the City of Newport Beach,
Recreat ion and Senior Services Department, to cover all costs associated with
fingerprinting through the City of Newport Beach Police Department and the Department
of Justice. Fingerprints may be required to be updated every five (5) years.

8.2 In addition, all Classes involving minors age seventeen (17) or younger
must be taught in an open atmosphere where parents and guardians are able to
observe Class instruction , if so desired . At no time can the parent or guardian of a
minor be denied access to a Class .

9. TRANSPORTING OF MINOR PARTICIPANTS

9.1 Unless the Program specifically involves travel or transportation of minors
to an offsite location , Contractor, or Contractor's Representatives, shall not transport
any minor participant by vehicle or otherwise.

9.2 If, after the conclusion of any Class session, a minor participant has not
been picked up, Contractor shall make every effort to contact the minor participant's
parent, legal guardian, or other authorized individual to whom the minor may be
released . If no contact can be made with any of the above individuals, Contractor shall
contact the City Recreation Supervisor or Recreation Manager at the Recreation &
Senior Services Office at (949) 644-3151 (Monday through Friday, 8 a.m. to 5 p.m.), or
the Park Patrol Division at (949) 795-2381 (Monday through Friday, 5 p.m. to 9 p.m. and
Saturday and Sunday, 9 a.m. to 5 p.m.). During all other hours , Contractor shall contact
the Watch Commander at the Newport Beach Police Department for assistance at (949)
644-3730.

10. CONFIDENTIALITY; OWNERSHIP OF DOCUMENTS

All Class rosters, participant addresses and contact information, and any other
such information or documents compiled by City and provided to Contractor, shall
remain the property of City. Contractor shall not release such information to others
without the prior written authorization by City. Contractor shall not use such information
for any other purpose than those authorized by City. All Class rosters , Class participant
addresses and contact information, shall be used by the Contractor solely for
administration of Classes and performing City business. Contractor will take reasonable
steps consistent with the law to prevent distribution of such information. Contractor's
obligations under this Section shall survive the termination of this Agreement.
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11. USE OF NAMES AND LOGOS ; ADVERTISING, PRESS RELEASES AND
PUBLICITY

Contractor shall not include City's name , logos or insignia, or photographs of the
Class site or participants, in any publicity pertaining to Contractor's services or Class in
any magazine , trade paper, newspaper, radio or televis ion product ion, Internet, or other
printed or electronic medium without the prior written consent of City and part icipants.

12. BUSINESS LICENSE

Newport Beach Municipal Code Chapter 5.04 provides that every business
operating in the City must obtain a business license prior to conducting business in the
City, and pay the required business license fee. This ordinance applies to businesses
operating at commercia l or residential locations within the City, or using a City of
Newport Beach address or P.O. Box for receiving mail. The City Business License Fee
is an annual tax, due every twelve (12) months. Contractor agrees to obtain a City
business license as required by Chapter 5.04 and provide proof of compliance annually.
Business License Applications are available in the Revenue Division Office in Newport
Beach City Hall. In certain circumstances, Contractor may be eligible for paying a
reduced Business License Tax, which is known as an Apportioned Business Tax. A
Declaration for Apportioned Business Tax is available in the Revenue Division Office at
City Hall. A copy of your Business License must be submitted with this Contract.
All Contractors must have a valid business license .

13. INDEMNIFICATION

13.1 General. Contractor shall indemnify, defend and hold harmless City, its
elected and appointed officers , employees , agents, representatives, the City Council,
boards and commissions ("Indemnified Parties") with respect to any loss, liability, injury
or damage that arises out of, or is in any way related to, the acts or omissions of
Contractor, his or her employees, representatives, officers and agents in the course of
performing services under this Agreement; however, Contractor shall not be required to
indemnify City from any claim arising from the sole negligence or willful misconduct of
the Indemnified Parties.

13.2 Intellectual Property. Contractor shall defend , indemnify, and hold
harmless the Indemnified Parties from any claim of infringement or other proceedings
brought against City for any intentional or unintentional violation by Contractor of the
legally protected rights of any third parties , with respect to works performed, logos
displayed, or written or digital materials provided by Contractor and used during the
performance of this Agreement. Such legally protected rights of third parties include but
are not limited to trade secrets, moral rights, propr ietary acts, U.S. patents , trademarks,
service marks and copyrights vested or issued as of the effective date of this
Agreement. If Contractor will be providing a public performance of musical
compositions or arrangements that are subject to a license held by a third party, it is the
responsibility of Contractor to obtain the appropriate license to perform the material prior
to the public performance.
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14. TERMINATION

City has the right, at its sole discretion and with or without cause, to terminate
this Aqreernent at any time by giving three (3) calendar days prior written notice to
Contractor. In the event of termination under this Section , City shall pay Contractor on
a prorated basis for any Classes or Programs that were actually taught by Contractor, if
any , up to the effective date of termination .

15. CLAIMS

Unless a shorter time is specified elsewhere in this Agreement, before making its
final request for payment under the Agreement, Contractor shall submit to City in
writing , all claims for compensation under or arising out of this Agreement. Contractor's
acceptance of the final payment shall constitute a waiver of all claims for compensation
under or arising out of this Agreement except those previously made in writing and
identified by Contractor in writing as unsettled at the time of its final request for
payment. The Contractor and the City expressly agree that in addition to all claims filing
requirements set forth in the Agreement, the Contractor shall be required to file any
claim the Contractor may have against the City in strict conformance with the
Government Claims Act (Govt. Code §§ 900 et seq.).

16. STANDARD PROVISIONS

16.1 Compliance with all Laws. Contractor shall, at its own cost and expense,
comply with all statutes , ordinances, regulations and requirements of all governmental
ent ities , including federal, state , county or municipal , whether now in force or hereinafter
enacted.

16.2 Waiver. A waiver by City of any term , covenant, or condition in the
Agreement shall not be deemed to be a waiver of any subsequent breach of the same
or any other term , covenant or condition.

16.3 Integrated Contract. This Agreement represents the full and complete
understanding of every kind or nature whatsoever between the parties hereto , and all
preliminary negotiations and Agreements of whatsoever kind or nature are merged
here in. No verbal Contract or implied covenant shall be held to vary the provisions
here in.

16.4 Conflicts or Inconsistencies. In the event there are any conflicts or
inconsistencies between this Agreement and the Exhibits attached hereto , the terms of
this Agreement shall govern.

16.5 Amendments. This Agreement may be modified or amended only by a
written document executed by both Contractor and City and approved as to form by the
City Attorney.

16.6 Controlling Law and Venue. The laws of the State of California shall
govern this Agreement and all matters relat ing to it and any action brought relating to
this Agreement shall be adjudicated in a court of competent jurisdiction in the County of
Orange, State of California.
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16.7 Equal Opportunity Employment. Contractor represents that it is an equal
opportun ity employer and it shall not discriminate against any subcontractor, employee
or applicant for employment because of race, religion, color, national origin , handicap ,
ancestry, sex, age or any other impermissible basis under law.

16.8 Interpretation. The terms of this Agreement shall be construed in
accordance with the meaning of the language used and shall not be construed for or
against either party by reason of the authorship of the Agreement or any other rule of
construction which might otherwise apply .

.\ . " ~ .

16.9 Severability. If any term or portioir.of this Agreement is held to be invalid,
illegal, or otherwise unenforceable by a courtof competent jurisd iction, the remaining
provis ions of this Agreement shall continue in full force and effect.

16.10 No Attorney's Fees. In the event of any dispute or legal action arising
under this Agreement, the prevailing party shall not be entitled to attorney's fees.

16.11 Counterparts. .. This Agreement may be executed in two or more
counterparts , each of which shall be deemed an original and all of which together shall
constitute one (1) and the same instrument.

[SIGNATURES ON NEXT PAGE]

.'• • J

..

...
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IN WITNESS WHEREOF, the parties have caused this Agreement to be
executed on the dates written below.

APPROVED AS TO FORM:
CITY ATTORN V'S OFFICE
Date: IJ-! l ~

BY:Aarfi:ear(IL£

City Atto rney ~\,

CITY OF NEWPORT BEACH,
A California municipal corporation
Date: \':1 . l~ . l':t.

r Services Director

ATTEST:
Date:_ _ ---'---__---'---__

By: ~&W- J), PlrrnA-----
Leilani I. Brown '" I

City Clerk

I(-d-f-L~ PAUL T HlJR.tJ bR..
Date Print Name

CONTRACTOR: Dog Dealers Inc. DBA Dog Services Unlimited
./

A; 70CQ Q ~
Signature

L Pres- IiieLl. !-
Print Title

PAn"
i1/ 01-9 /J 2-J\'\ t::rt.- rHuR.!0CfC

Date Print Name

se. c..(e..to...{~
p~lete~d:
Print Title

J a lo O;). L0 "1I1~ La.\-\~ 6avJo.. AltA CA 9'J7OS
Business Mailing Address, City, State Zip

'1 5 ·:' ~ I.;l..l?~9
Tax 101SSN

ll't cr d, S - 0 If- 3,9 7 /'f- 5 3:L;3h Lf 1 1 /'f- b39 ~S5'3-:-::----:-=-- _
Cell Phone Business Phone Home Phone Alternate Phone ,

J.o~ >e..fV Itti U f,( , I "1d e u. @ ud~ III.tl(__~ l'\ eJ- lu LV W . liotLcJa~> / 1') ~D. CCl<1.
E-maIl Address Alternate E-mail BUSiness Webs~

Home Address (if different from business mailing address)

[END OF SIGNATURES]

Attachments: Exhibit A-Representative Approval Form

f:\users\oca\shared\working filecontract templates\recreation templatesVndependent contractor agreement recreation instructor
template final.aotx
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E XHIBIT A
S UBCONTRACTOR APPROVAL FORM

PLEASE PRINTLEGIBLY

C ONTRACfOR N AM E: _

S UBCONTRACfOR NAME: _

ADDRESS: _

CITY, STATE ZIP: _

DATE Or- BIRTH: PHONE# _

EMAIL: _

DATESIGNA TURE OF CONTRACTOR : --"""-'-"'--- _

C lIT USE ONT.l'"

YES

CONTRACT # : _

FINGERPRINTS
PAID FOR:

BACKGROUND:
C1EfIRED

YES

CLEARED TO
W ORK

YES

P HOTO TAKEN: YES

CONTRACTOR [
NOTInED BY EMAIL~-~

YES No
STAPP SIGNATURE/D ATE

APPROVED BYi

LAURADE1WEILEK, DIRECI'OR
RECREATION & SENIOR SERVICES D EPARTM ENT

DATE



INDEPENDENT CONTRACTOR AGREEMENT
RECREATION INSTRUCTOR

This Independent Contractor Agreement ("Agreement") is made and entered into
as of this 1st day of January, 2013 ("Effective Date") by and between the City of
Newport Beach, a California Municipal Corporation and Charter City ("City") , and
Newport Aquatic Center , a California nonprofit corporation ("Contractor") to provide the
classes or programs in Water Fitness ("Class" or "Program") hereby agreed upon, as
scheduled and described in the Newport Navigator and/or OASIS News , which is
incorporated herein by this reference , and as approved in writing by the City.

NOW, THEREFORE, it is mutually agreed by and between the undersigned
parties as follows:

1. TERM

The term of this Agreement shall commence on the Effective Date, and shall
terminate on December 31,2014 unless terminated earlier as provided herein.

2. COMPENSATION

2.1 City shall pay Contractor within twenty one (21) business days after the
last Class meeting . City shall pay the Contractor an amount equal to eighty (80%)
perce nt of the amount of the total enrollment fees collected , minus the non-res ident fee
and a five dollar and no/100 ($5.00) per person administration fee for each Class held.

2.2 The City pays Contractors electronically; the Contractor shall be
responsible for ensuring an up to date "Direct Deposit Authorization Form" is on file with
the City.

2.3 (When applicable) Contracto rs providing Classes or Programs at Mariners
Elementary School and/or Newport Elementary School ("Schools") shall submit to the
City written notice of actual costs incurred in the performance of services under this
Agreement to conduct the Class or Program at the Schools. Subject to the City's
written acceptance of Contractor's actual costs , City shall reimburse the Contractor one
hundred percent (100%) of the actual costs incurred within twenty one (21) business
days after the last Class or Program meeting .

3. DUTIES OF CITY

3.1 Registration. City shall register all partic ipants and shall collect all
enrollment fees. Contractor shall not accept enro llment fees directly from a participant
unless the City approves, in advance and in writing, the acceptance of enrollment fees
by the Contractor. Contractors shall only collect materia l fees that are pre-approved by
the City and published in advance in the Newport Navigator and/or the OASIS News (if
applicable). Such material fees shall be collected by Contractor at the first Class
meeting.
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3.2 Publicity. City shall provide publicity for the Class in the Newport
Navigator (published on a quarterly basis) and/or the OASIS News (published on a
monthly basis). City shall have the sole discretion to decide what information will be
included in the Newport Navigator and/or the OASIS News about the Class and the
Contractor. Publicity may also include flyers created by the City or the Contracto r.
Contractor created flyers must be approved in writing by the City before distribution.

3.3 Class Facility. City shall provide a location for the Class without charging
Contractor any rental fees, unless otherwise agreed by the parties. The Contractor will
request dates and times for the Classes and the City will inform the Contractor if the
fac ility is available. It is the Contractor's sole responsibility to request these
dates/times, the City will not schedule the Contractor's Classes for them.

3.4 Refund Processing. City shall provide refunds to participants when:

3.4.1 The participant drops the Class before the second Class meeting ;

3.4.2 The participant drops a one (1) day or more workshop five (5)
business days before the workshop begins ; or

3.4.3 The Class is canceled by the City or Contractor. In the latter
instance, the Contractor must provide the City with all required paperwork.

3.5 Class Roster, Sign-Out and Attendance Sheets. City shall provide Class
rosters, sign-out sheets and attendance sheets to Contractor online via
http://newportbeachca.gov/index .aspx?page=1432. Contractor is responsib le for
requesting log-in and password information from the City.

4. CONTRACTOR DUTIES

4 .1 Contractors. Contractor hereby certifies that he/she or any subcontractor,
representative or employee (collectively "Representatives") who will be teaching the
Class or assisting in teaching the Class are qualified to do so, and qualified to perform
the services described above and in the Program outline submitted to City. Contractor
is responsible for all Class curriculum development. Contractor is responsible for
training, supervising, evaluating , scheduling, and any other requirements by law for all
Representatives. Contractor warrants that it will continuously furnish the necessary
personnel to provide the Program or Classes as contemplated by this Agreement.

4.2 Representatives. Contractor shall provide the City with the name(s) ,
address(es) and phone number(s) of all Representatives who will be providing any
services pursuant to this Agreement. All Representatives of Contractor must comply
with the Fingerprint Policy (see Section 8). All Representatives must be able to provide
proof of legal right to work in the United States.

4.2.1 Representative Approval Form. Attached as Exhibit A, and
incorporated herein by reference, is the Representative Approval Form ("Form"). Each
Contractor Representative is required to obtain the written approval of the Recreation
and Senior Services Director prior to performing any services under this Agreement.
Prior to Contractor using any Representative to provide any services pursuant to this
Agreement, Contractor shall submit to the City a completed Form for each
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Representative that Contractor desires to use to provide services pursuant to this
Agreement. Contractor , at the sole discretion of City, shall remove from the Program
any Representative assigned to the performance of services pursuant to this Agreement
upon written request of City.

4.3 Please initial the statement that applies :

o I wi ll not be using Representatives or employees.

c1r I w ill be using Rep rese nta tives . Any completed and approved Form
shall be incorporated herein by reference. Contractor shall not
authorize any Representative to provide services pursuant to this
Agreement unless and until the Recreation and Senior Services
Director has approved in writing the completed Form for that
individual Representative.

4.4 Subcontracting. Contractor shall not subcontract or assign any portion of
the rights, obligations or duties required under this Agreement, without first obtaining
prior written approval from the City. Subcontracts, if any, shall contain a provision
making them subject to all provisions of this Agreement.

4.5 Supplies/Equipment. Contractor shall be responsible for provid ing all
supplies , equipment, personnel , materials, and any additional publicity desired for the
class, at Contractor 's sole expense . Contractor shall also be responsible for repairing
and maintaining all equipment and supplies in good working condition .

4.6 Anti-Discrimination Laws. Contractor agrees and certifies that, except as
permitted by law, no person shall, on the grounds of race, religious creed, color,
national origin, ancestry, age, physical disability, mental disability, medical condition,
including the medical condition of Acquired Immune Deficiency Syndrome (AIDS) or any
condition related thereto, marita l status, sex, sexual orientation or any other
impermissible basis under the law, be excluded from part icipation in, or be denied the
benefits of the services provided pursuant to this Agreement, and Contractor agrees not
to discriminate on said grounds in the hiring and retention of employees and
Representatives, unless authorized under Section 12940 of the California Government
Code. Contractor shall, where applicable, conform to the requirements of the
Americans with Disabilities Act in the performance of this Agreement.

4.7 Class Size. Contractor shall determine the minimum and maximum
number of participants required for each Class to ensure the quality and safety of the
Class participants. Contractor or Contractor's author ized representative is required to
attend the first Class meeting of all Class offerings advertised in the Newport Navigator
and/or OASIS News unless Contractor cancels the Class three (3) business days prior
to the start date, with the prior written approval of City. In the event of such approved
cancellation, Contractor shall be responsible for informing all registered participants. In
the event that the minimum number of participants is not met by the first Class meeting,
the Class shall be cancelled and the Contractor shall not be compensated for attending
the first meeting or for any cancelled Class. Contractor shall not be obligated to provide
any additional services in regards to the cancelled Class. If the minimum number of
participants is met or exceeded , the Class shall be held as schedu led (even if any of the
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initial participants subsequently drop the Class), subject to Section 14 of this
Agreement. If the demand is such that an additional Class could be offered , it shall be
taken under consideration and negotiated between City and Contractor. If class(es) are
cancelled for two (2) consecutive quarters due to lack of enrollment, the class will not be
scheduled again until City determines that public demand has increased.

4.8 Use of Non-City Facilities for Classes. If Contractor desires to conduct the
Class at hislher place of business , or some other non City-owned site or facility ,
Contractor must:

4.8.1 Notify City at least twenty-four (24) hours in advance;

4.8.2 Provide sufficient parking for all participants ;

4.8.3 Post signs at the site to direct participants to the location of class;
and

4.8.4 Allow access to City staff to the location when requested.

4.9 Absences. Contractor shall obtain permission from City one (1) week prior
to any planned absence from the class. In the event of illness, Contractor is required to
notify City and Participants twelve (12) hours prior to any Class cancellation.

4.9.1 City urges Contractor to get a substitute Representative whenever
possible instead of cancelling Classes . Contractor shall obtain City's prior written
approval of any substitute Representative. Any substitute Representative must have
completed a criminal background check pursuant to Section 8 prior to teach ing any City
Programs or Classes and must have an authorized Representative Approva l Form on
file with the City.

4.9.2 When cancelling a Class, Contractor shall contact all participants
as soon as possible .

4.10 Contact Information. Contractor is required to notify City in writing of any
name, address, telephone number, email, website or direct deposit payment changes
within forty eight (48) hours of such change.

4.11 Contractor Informational Meeting . Contractor or Contractor's authorized
Representative or employee shall attend the Annual "Contractor Informational Meeting"
that will be held in the Fall.

4.12 Camp Participant Emergency Waiver Form Requirements. All Contractors
who offer camps shall require all participants to complete and return to Contractor, or
hislher designee, on or before the first day of camp , a City issued "Emergency Contact
Information Form".

4.13 Sign-Out Sheets. All Camp Contractors with participants ages 10 years
and younger, must have a legal guardian sign out each Class participant after each
Class. Sign out sheets along with Attendance sheets are available to the Contractor
online through their instructor login.

NEWPORT AQUATIC CENTER Page 4



4.14 Other Requirements. Contractors shall:

4.14.1 Cooperate fully with all reasonab le requests from City staff ;

4.14.2 Maintain the highest degree of participant safety possible;

4.14.3 Immediately report to the Recreation & Senior Services Office any
injuries as a result of Class participation ;

4.14.4 Injuries or Damages. Immediately report to the Recreation and
Senior Services Office any injuries as a result of Class participation, damages to the
classroom or Program facility that could cause potent ial injury to a Class participant,
and/or other needed maintenance repairs . Contact the Recreat ion and Senior Services
Office staff by phone or email;

4.14.5 Clear all participants from the designated Class area at the end of
Class time unless participants continue to use public City facilities for personal use
without conflict with other scheduled activities and in accordance with posted hours and
availability limitations;

4.14.6 Ensure that any music or sound system is kept at levels that will not
interfere with other classes or create a public disturbance/n uisance;

4.14.7 Close and secure the room or building at the end of each Class;

4.14.8 Turn off any lights, heat , air conditioning , or other utilities when
Class is finished;

4.14.9 Complete and return the quarterly "Contract Class Schedule"
requested by the City if Contracto r wishes to be a part of the marketing materials;

4.14.10 Know faci lity rules and regulations and provide pertinent
information (i.e. refunds) to participants;

4.14.11 Pay a $20 lost key/replacement fee when Contractor
requests replacement key; and

4.14.12 Abide by all City policies and procedures including, but not
limited to, the requirements set forth in the Newport Navigator and OASIS News and the
current Contractor Handbook which is incorporated herein by this reference.
Contractor's signature on this Agreement signifies acknowledgement of receipt of the
Contractor Handbook.

4.15 Contractor Photo 10 Badge. Contractors and their Representatives are
required to wear a City provided Contractor Photo 10 Badge at all times while engaging
in services for the City. Contractor shall be required to pay $5.00 for any lost or
replacement Contractor Photo 10 Badge. Contractor Photo 10 Badges are distributed
upon renewal of their Agreement with City.
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5. NOTICES

5.1 Unless otherwise indicated, all notices, deman ds, requests or approvals ,
including change of address notices, to be given under the terms of this Agreement
shall be given in writing , and conclusively shall be deemed served when delivered
personally, or on the third business day after the deposit thereof in the United States
mail, postage prepaid, first-class mail, addressed as hereinafter provided. All notices,
demands, requests or approvals from Contractor to City shall be addressed to City at:

Attn : Racquet Valdez, Recreation Superv isor
Recreation and Senior Services Department
City of Newport Beach
3300 Newport Blvd.
PO Box 1768
Newport Beach, CA 92658
Phone: 949-644-3156
E-mail: recreation@newportbeachca.gov

5.2 All notices, demands, requests or approvals from City to Contractor shall
be addressed to Contractor at the contact information provided on page 13 of this
Agreement.

6. INDEPENDENT CONTRACTOR

The parties intend and agree that at all times during the performance of services
under this Agreement that Contractor shall act as an Independent Contractor and shall
not be considered an agent or employee of City. As such , Contractor shall have the
sole legal responsibility to remit all federal and state income and social secur ity taxes
and to provide for his/her own workers compensation and unemployment insurance and
that of his/her Representatives. Contractor also agrees to provide liability insurance as
required by City and described more fully below. City shall not be liable for any
payment or compensation in any form to Contractor other than as provided herein. City
reserves the right to employ other independent contractors and Contractors who teach
the same or similar classes. City shall provide Contractor with IRS 1090 or other
applicable IRS forms at the end of the calendar year for all fees paid to Contractor.

7. INSURANCE

7.1 Genera/ Liability Insurance. Contractor must provide and maintain at all
times general liability insurance in an amount not less than one million dollars
($1,000,000) per occurrence for bodily injury, persona l injury, and property damage.
The policy shall carry a general liability special endorsement naming the City of Newport
Beach, its elected or appointed officers, employees, agents and volunteers as additional
named insured in the amount of one million dollars ($1,000,000) per occurrence.
Evidence of insurance certificate shall be sent to the Recreat ion & Senior Services
Department and must be approved by the City Risk Management or their designee prior
to the first Class/day of instruction.

7.1.1 Contractor shall have the option of purchasing coverage through
the City of Newport Beach 's Specia l Event insurance program , or through Southern
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California Municipal Athletic Federation ("SCMAF") or providing his/her own coverage.
If a Contractor elects to obtain his/her own coverage, said coverage must have the
policy limits descr ibed above and be provided by an insurance carrier with a Best's
Insurance Guide Rating of A- (or higher) and Financial Size Category Class of VII (or
larger).

7.1.2 Contractor's insurance coverage shall be primary insurance and/or
primary source of recovery as respects to City, its elected or appointed officers, agents ,
officials, employees and volunteers with respect to all claims , losses or liability arising
directly or indirectly from the Contractor's operations or Service provided to the City.
Any insurance or self-insurance maintained by City, its officers, officials , employees and
volunteers shall be excess of the Contractor's insurance and shall not contribute with it.

7.1.3 Said policy must also provide a written thirty (30) day notice of
cancellation (ten (10) day written notice for non-payment of premium) to the City of
Newport Beach Recreation & Senior Services Department, at the follow ing address :
P.O. Box 1768/3300 Newport Boulevard , Newport Beach, CA 92658 .

7.2 Workers ' Compensation Insurance . By executing this Agreement,
Contractor certifies that Contractor is aware of and will comply with Section 3700 of the
Labor Code of the State of California requiring every employer to be insured against
liability for workers' compensation or to undertake self-insurance before commencing
any work. Contractor shall carry the insurance or provide for self-insurance required by
California law to protect said Contractor from claims under the Workers' Compensation
Act.

7.2.1 The insurer issuing the Workers' Compensation insurance shall
amend its policy by endorsement to waive all rights of subrogation against the City, its
elected or appointed officers, agents , officials, employees and volunteers. Contractor
shall submit to City, along with the required certificate of insurance a copy of such
waiver of subrogation endorsement.

7.2.2 In the event Contractor has no employees requiring Contractor to
provide Workers' Compensation insurance, Contractor shall so certify to City in writing
prior to City's execution of this Agreement.

7.3 Automobile Liability Coverage . Contractor shall maintain automobile
insurance covering bodily injury and property damage for all activities of the Contractor
arising out of or in connect ion with work to be performed under this Agreement,
including coverage for any owned , hired, non-owned or rented vehicles, in an amount
not less than one million dollars ($1,000,000) combined single limit for each occurrence,
or as approved by the City's Risk Manager or his/her designee.

7.4 Please initial the statement that applies:

~ Contractor is providing a copy of the General Liability Insurance with
Additional Insured Endorsement that meets the above requirements.

o Contractor shall be .util izing the City provided insurance through
Southern California Municipal Athletic Federation (USCMAF") and will
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pay all required fees billed on a quarterly basis by the City. I have
reviewed the Contract Contractor Handbook for complete
information. Please note that SCMAF does not provide coverage for
Worker's Compensation or Automobile Insurance Liability.

8. FINGERPRINTS AND CRIMINAL BACKGROUND CHECK

8.1 All Contractors and their Representatives must submit to and pass a
criminal background investigat ion by providing a complete set of fingerprints to the City
at least thirty (30) calendar days prior to teach ing, substituting for Contractor, or
assisting with any Class. Such Contractors and their Representatives are required to
subm it fees in the amount of up $73 per person to the City of Newport Beach,
Recreation and Senior Services Department, to cover all costs associated with
fingerprinting through the City of Newport Beach Police Department and the Department
of Justice . Fingerprints may be required to be updated every five (5) years .

8.2 In addition, all Classes involving minors age seventeen (17) or younger
must be taught in an open atmosphere where parents and guardians are able to
observe Class instruction , if so desired . At no time can the parent or guardian of a
minor be denied access to a Class.

9. TRANSPORTING OF MINOR PARTICIPANTS

9.1 Unless the Program specifically involves travel or transportation of minors
to an offsite location , Contractor, or Contractor's Representatives, shall not transport
any minor participant by vehicle or otherwise .

9.2 If, after the conclusion of any Class session , a minor participant has not
been picked up, Contractor shall make every effort to contact the minor participant's
parent, legal guardian , or other authorized individual to whom the minor may be
released . If no contact can be made with any of the above individuals , Contractor shall
contact the City Recreat ion Supervisor or Recreation Manager at the Recreation &
Senior Services Office at (949) 644-3151 (Monday through Friday, 8 a.m. to 5 p.m.), or
the Park Patrol Division at (949) 795-2381 (Monday through Friday, 5 p.m. to 9 p.m. and
Saturday and Sunday, 9 a.m. to 5 p.m.). During all other hours, Contractor shall contact
the Watch Commander at the Newport Beach Police Department for assistance at (949)
644-3730 .

10. CONFIDENTIALITY; OWNERSHIP OF DOCUMENTS

All Class rosters, participant addresses and contact information, and any other
such information or documents compiled by City and provided to Contractor, shall
remain the property of City. Contractor shall not release such information to others
without the prior written authorization by City. Contractor shall not use such information
for any other purpose than those authorized by City. All Class rosters , Class participant
addresses and contact information, shall be used by the Contractor solely for
admin istration of Classes and performing City business. Contractor will take reasonable
steps consistent with the law to prevent distribution of such information. Contractor's
obligations under this Section shall survive the termination of this Agreement.
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11. USE OF NAMES AND LOGOS ; ADVERTISING, PRESS RELEASES AND
PUBLICITY

Contractor shall not include City's name, logos or insignia, or photographs of the
Class site or participants , in any publicity pertaining to Contractor's services or Class in
any magazine, trade paper, newspaper, radio or television production, Internet, or other
printed or electronic medium without the prior written consent of City and participants.

12. BUSINESS LICENSE

Newport Beach Municipal Code Chapter 5.04 provides that every business
operating in the City must obtain a business license prior to conducting business in the
City, and pay the required business license fee . This ordinance applies to businesses
operat ing at commercial or residential locations within the City, or using a City of
Newport Beach address or P.O. Box for receiving mail. The City Business License Fee
is an annual tax, due every twelve (12) months. Contractor agrees to obtain a City
business license as required by Chapter 5.04 and provide proof of compliance annually.
Business License Applications are available in the Revenue Division Office in Newport
Beach City Hall. In certa in circumstances, Contractor may be eligible for paying a
reduced Business License Tax, which is known as an Apportioned Business Tax. A
Declaration for Apportioned Business Tax is available in the Revenue Division Office at
City Hall. A copy of your Business License must be submitted with this Contract.
All Contractors must have a valid business license.

13. INDEMNIFICATION

13.1 General. Contractor shall indemnify, defend and hold harmless City, its
elected and appointed officers, employees , agents, representatives, the City Council ,
boards and commissions ("Indemnified Parties") with respect to any loss, liability, injury
or damage that arises out of, or is in any way related to, the acts or omissions of
Contractor, his or her employees , representatives, officers and agents in the course of
performing services under this Agreement; however, Contractor shall not be required to
indemnify City from any claim arising from the sole negligence or willful misconduct of
the Indemnified Parties.

13.2 Intellectual Property. Contractor shall defend , indemnify, and hold
harmless the Indemnified Parties from any claim of infringement or other proceedings
brought against City for any intentional or unintentional violation by Contractor of the
legally protected rights of any third parties, with respect to works performed , logos
displayed , or written or digital materials provided by Contractor and used during the
performance of this Agreement. Such legally protected rights of third parties include but
are not limited to trade secrets, moral rights, proprietary acts , U.S. patents , trademarks,
service marks and copyrights vested or issued as of the effective date of this
Agreement. If Contractor will be providing a public perfonmance of musical
composit ions or arrangements that are subject to a license held by a third party, it is the
responsibility of Contractor to obtain the appropr iate license to perform the material prior
to the public performance.
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14. TERMINATION

City has the right, at its sole discretion and with or without cause, to terminate
this Agreement at any time by giving three (3) calendar days prior written notice to
Contractor. In the event of termination under this Section, City shall pay Contractor on
a prorated basis for any Classes or Programs that were actually taught by Contractor, if
any, up to the effective date of termination .

15. CLAIMS

Unless a shorter time is specified elsewhere in this Agreement, before making its
final request for payment under the Agreement, Contractor shall submit to City in
writ ing, all claims for compensation under or arising out of this Agreement. Contractor's
acceptance of the final payment shall constitute a waiver of all claims for compensation
under or arising out of this Agreement except those previously made in writing and
identified by Contractor in writing as unsettled at the time of its final request for
payment. The Contractor and the City expressly agree that in addition to all claims filing
requirements set forth in the Agreement, the Contractor shall be required to file any
claim the Contractor may have against the City in strict conformance with the
Government Claims Act (Govt. Code §§ 900 et seq.).

16. STANDARD PROVISIONS

16.1 Compl iance with all Laws. Contractor shall , at its own cost and expense ,
comply with all statutes , ordinances , regulations and requirements of all governmental
entities, including federal , state, county or municipal , whether now in force or hereinafter
enacted.

16.2 Waiver. A waiver by City of any term, covenant, or condition in the
Agreement shall not be deemed to be a waiver of any subsequent breach of the same
or any other term, covenant or condition.

16.3 Integrated Contract. This Agreement represents the full and complete
understanding of every kind or nature whatsoever between the parties hereto, and all
preliminary negotiations and Agreements of whatsoever kind or nature are merged
herein. No verbal Contract or implied covenant shall be held to vary the provisions
herein.

16.4 Conflicts or Inconsistencies. In the event there are any conflicts or
inconsistencies between this Agreement and the Exhibits attached hereto, the terms of
this Agreement shall govern.

16.5 Amendments. This Agreement may be modified or amended only by a
written document executed by both Contractor and City and approved as to form by the
City Attorney.

16.6 Controll ing Law and Venue . The laws of the State of California shall
govern this Agreement and all matters relating to it and any action brought relating to
this Agreement shall be adjudicated in a court of competent jurisdiction in the County of
Orange , State of California .
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16.7 Equal Opportunity Employment. Contractor represents that it is an equal
opportunity employer and it shall not discriminate against any subcontractor , employee
or applicant for employment because of race, religion, color, national origin, handicap ,
ancestry, sex , age or any other impermissible basis under law.

16.8 Interpretation. The terms of this Agreement shall be construed in
accordance with the meaning of the language used and shall not be construed for or
against either party by reason of the authorsh ip of the Agreement or any other rule of
construction which might otherwise apply .

16.9 Severab ility. If any term or portion of this Agreement is held to be invalid,
illegal, or otherwise unenforceable by a court of competent jurisdiction, the remaining
provisions of this Agreement shall continue in full force and effect.

16.10 No Attorney's Fees. In the event of any dispute or legal action arising
under this Agreement, the prevailing party shall not be entitled to attorney's fees.

16.11 Counterparts. This Agreement may be executed in two or more
counterparts , each of which shall be deemed an original and all of wh ich together shall
constitute one (1) and the same instrument.

[SIGNATURES ON NEXT PAGEl
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IN WITNESS WHEREOF, the parties have caused this Agreement to be
executed on the dates written below.

APPROVED AS TO FORM:
CITY ATTORNEY'S OFFICE
Date: 1}13 ~/I::L

By: gf/e:~
Aa'r~rp (Y\b ' 11- ; 17
City Attorney

CITY OF NEWPORT BEACH,
A California u icipal corporation
Date: I;........

tweiler
tion and Senior Services Director

~:~~ST: IJ. 'IOj 'I }-

BY· L';~"~·~
City Clerk

CONTRACTOR: Newport Aquatic Center

q~~'3~91 tJf
Tax 10/ SSN

, , ~

, 'O/Z<;/"'l..- '?~f~ ~IJLO--'fb<
~ Print Name rint Title

A )ft4n~1 ' 7a ,v"1I~ /tf~ &~/~I Date Print arne / Print TitleAlii' . ~fhv
Slfnature

Q« liJL~.... c.i,IJC '\)~
Business Mailing Address. City, State Zip

Home Address (if different from business mailing address)

[END OF SIGNATURES]

Attachments: Exhibit A-Representative Approval Form

f:\users\oca\shared\working fifecontrac t templates\recreation templates\independent contractor agreement recreation instructor
template final.dotx
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EXHIBIT A
REPRESENTATIVE ApPROVAL FORM

, PLEASE PRINT LEGIBLY

CONTRACTOR NAME: _

REPRESENTATIVE: NAME: _

ADDRESS: _

C ITY, STATE ZIP: _

DATE OF B IRTH: :..... P HONE#__~ _

. EMAIL: _

DATESIGNA TURE OF REPRESENTA T1VE: __,-- ""-'''-'=- _

CITY USE ONL y

C ONTRACT#: _

F INGERPRINTS: YES N o
STAFFSIGNATURE/DATE

BACKGROUND:

CLEARED

Y ES N o

STAFFS,GNATURE/DATE

C LEARED TO YES N o

W ORK STAFFSIGNATURE

DATERECEIVED

P HOTO T AKEN: YES N o
STAFFS,GNATURE/DATE

CONTRACTOR (
NOTIFIED BY EMAILL---.J

YES No
STAFFSIGNATURE/DATE

ApPROVED BY: _--,,----_ _ --=- _
LAURA DETWEILER, DIRECTOR
RECREATION& SENIOR SERVICESDEPARTMENT

DATE



INDEPENDENT CONTRACTOR AGREEMENT
RECREATION INSTRUCTOR

This Independent Contractor Agreement ("Agreement") is made and entered into
as of this 1st day of January, 2013 ("Effective Date") by and between the City of
Newport Beach, a California Municipal Corporation and Charter City ("City") , and David
Crockett, a sole proprietor ("Contractor") to provide the classes or programs in Karate
("Class" or "Program") hereby agreed upon, as scheduled and described in the Newport
Navigator and/or OASIS News, which is incorporated herein by this reference, and as
approved in writing by the City.

NOW, THEREFORE, it is mutually agreed by and between the undersigned
parties as follows:

1. TERM
\

The term of this Agreement shall commence on the Effective Date, and shall
terminate on December 31, 2014 unless terminated earlier as provided herein.

2. COMPENSATION

2.1 City shall pay Contractor within twenty one (21) business days after the
last Class meeting. City shall pay the Contractor an amount equal to sixty-five (65%)
percent of the amount of the total enrollment fees collected , minus the non-resident fee
and a five dollar and no/100 ($5.00) per person administration fee for each Class held.

2.2 The City pays Contractors electronically; the Contractor shall be
responsible for ensuring an up to date "Direct Deposit Authorization Form" is on file with
the City.

2.3 (When applicable) Contractors providing Classes or Programs at Mariners
Elementary School and/or Newport Elementary School ("Schools") shall submit to the
City written notice of actual costs incurred in the performance of services under this
Ag reement to conduct the Class or Program at the Schoo ls. Subject to the City's
written acceptance of Contractor's actual costs, City shall reimburse the Contractor one
hundred percent (100%) of the actual costs incurred within twenty one (21) business
days after the last Class or Program meeting.

3. DUTIES OF CITY

3.1 Registration. City shall register all participants and shall collect all
enrollment fees. Contractor shall not accept enrollment fees directly from a participant
unless the City approves, in advance and in writing, the acceptance of enrollment fees
by the Contractor. Contractors shall only collect material fees that are pre-approved by
the City and published in advance in the Newport Navigator and/or the OASIS News (if
applicable). Such material fees shall be collected by Contractor at the first Class
meeting.
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3.2 Publicity. City shall provide publicity for the Class in the Newporl
Navigator (published on a quarterly basis) and/or the OASIS News (published on a
monthly basis) . City shall have the sole discretion to decide what information will be
included in the Newporl Navigator and/or the OASIS News about the Class and the
Contractor. Publicity may also include flyers created by the City or the Contracto r.
Contractor created flyers must be approved in writing by the City before distribution.

3.3 Class Facility. City shall provide a location for the Class without charging
Contracto r any rental fees, unless otherwise agreed by the parties. The Contractor will
request dates and times for the Classes and the City will inform the Contractor if the
facility is available. It is the Contractor's sole responsibi lity to request these
dates/times, the City will not schedu le the Contractor's Classes for them.

3.4 Refund Processing. City shall provide refunds to participants when:

3.4.1 The participant drops the Class before the second Class meeting;

3.4.2 The participant drops a one (1) day or more workshop five (5)
business days before the workshop begins ; or

3.4.3 The Class is canceled by the City or Contractor. In the latter
instance, the Contractor must provide the City with all required paperwork.

3.5 Class Roster, Sign-Out and Attendance Sheets. City shall provide Class
rosters, sign-out sheets and attendance sheets to Contractor online via
http://newportbeachca.gov/index .aspx?page=1432. Contractor is responsible for
requesting log-in and password information from the City.

4. CONTRACTOR DUTIES

4.1 Contractors. Contractor hereby certifies that helshe or any subcontractor,
representative or employee (collectively "Representatives") who will be teaching the
Class or assisting in teach ing the Class are qualified to do so, and qualified to perform
the services described above and in the Program outline submitted to City. Contractor
is responsible for all Class curriculum development. Contractor is responsible for
training, supervising, evaluating, scheduling , and any other requirements by law for all
Representatives. Contractor warrants that it will continuously furn ish the necessary
personne l to provide the Program or Classes as contemp lated by this Agreement.

4.2 Representatives. Contractor shall provide the City with the name(s),
address (es) and phone number(s) of all Representatives who will be providing any
services pursuant to this Agreement. All Representatives of Contractor must comply
with the Fingerprint Policy (see Section 8). All Representatives must be able to provide
proof of legal right to work in the United States.

4.2.1 Representative Approval Form. Attached as Exhibit A, and
incorporated herein by reference , is the Representative Approval Form ("Form"). Each
Contractor Representative is required to obtain the written approval of the Recreation
and Senior Services Director prior to performing any services under this Agreement.
Prior to Contractor using any Representative to provide any services pursuant to this
Agreement, Contractor shall submit to the City a completed Form for each
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Representative that Contractor desires to use to provide services pursuant to this
Agreement. Contractor, at the sole discretion of City, shall remove from the Program
any Representative assigned to the performance of services pursuant to this Agreement .
upon written request of City.

4.3 y ease initial the statement that applies:

~ I will not be using Representatives or employees.

o I will be using Representatives. Any completed and approved Form
shall be incorporated herein by reference. Contractor shaft not
authorize any Representative to provide services pursuant to this
Agreement untess and until the Recreation and Senior Services
Director has approved in writing the completed Form for that
individual Representative.

4.4 Subcontracting. Contractor shall not subcontract or assign any portion of
the rights, obligations or duties required under this Agreement, without first obtaining
prior written approval from the City. Subcontracts, if any, shall contain a provision
making them subject to all provisions of this Agreement.

4.5 Supplies/Equipment. Contractor shall be responsible for providing all
supplies, equipment, personnel , materials, and any additional publicity desired for the
class , at Contractor's sole expense. Contractor shall also be responsible for repairing
and maintaining all equipment and supplies in good working condition .

4.6 Anti-Discrimination Laws. Contractor agrees and certifies that, except as
permitted by law, no person shall, on the grounds of race, religious creed, color,
national origin , ancestry , age, physical disability, mental disabil ity, medical condition ,
including the medical condition of Acquired Immune Deficiency Syndrome (AIDS) or any
condition related thereto, marital status , sex, sexual orientation or any other
impermissible basis under the law, be excluded from participation in, or be denied the
benefits of the services provided pursuant to this Agreement, and Contractor agrees not
to discriminate on said grounds in the hiring and retention of employees and
Representatives, unless authorized under Section 12940 of the California Government
Code. Contractor shall, where applicable , conform to the requirements of the
Americans with Disabilities Act in the performance of this Agreement.

4.7 Class Size. Contractor shall determine the minimum and maximum
number of participants required for each Class to ensure the quality and safety of the
Class participants. Contractor or Contractor's authorized representative is required to
attend the first Class meeting of all Class offerings advertised in the Newport Navigator
and/or OASIS News unless Contractor cancels the Class three (3) business days prior
to the start date, with the prior written approval of City. In the event of such approved
cancellation , Contractor shall be responsible for infonming all registered participants . In
the event that the minimum number of participants is not met by the first Class meeting,
the Class shall be cancelled and the Contractor shall not be compensated for attending
the first meeting or for any cancelled Class . Contractor shall not be obligated to provide
any additional services in regards to the cancelled Class. If the minimum number of
participants is met or exceeded, the Class shall be held as scheduled (even if any of the
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initial participants subsequently drop the Class), subject to Section 14 of this
Agreem ent. If the demand is such that an additional Class could be offered , it shall be
taken under consideration and negotiated between City and Contractor. If c1ass(es) are
cancelled for two (2) consecutive quarters due to lack of enrollment, the class will not be
scheduled again until City determines that public demand has increased.

4.8 Use of Non-City Facilities for Classes. If Contractor desires to conduct the
Class at his/her place of business, or some other non City-owned site or facility,
Contractor must:

4.8.1 Notify City at least twenty-four (24) hours in advance;

4.8.2 Provide sufficient parking for all part icipants;

4.8.3 Post signs at the site to direct part icipants to the location of class;
and

4.8.4 Allow access to City staff to the location when requested .

4.9 Absences. Contractor shall obtain permission from City one (1) week prior
to any planned absence from the class. In the event of illness, Contractor is required to
notify City and Participants twelve (1 2) hours prior to any Class cancellation .

4.9.1 City urges Contractor to get a substitute Representative whenever
possible instead of cancelling Classes . Contractor shall obtain City's prior written
approval of any substitute Representative. Any substitute Representative must have
completed a criminal background check pursuant to Section 8 prior to teaching any City
Programs or Classes and must have an author ized Representative Approval Form on
file with the City.

4.9.2 When cancelling a Class, Contractor shall contact all participants
as soon as possible.

4.10 Contact Information. Contractor is required to notify City in writing of any
name, address , telephone number, email, website or direct deposit payment changes
within forty eight (48) hours of such change.

4.1 1 Contractor Informational Meeting. Contractor or Contractor's author ized
Representative or employee shall attend the Annual "Contractor Informational Meeting"
that will be held in the Fall.

4.12 Camp Participan t Emergency Waiver Form Requirements. All Contractors
who offer camps shall require all participants to complete and return to Contractor, or
his/her designee, on or before the first day of camp, a City issued "Emergency Contact
Information Form".

4.13 Sign-Out Sheets. All Camp Contractors with participants ages 10 years
and younger, must have a legal guardian sign out each Class participant after each
Class. Sign out sheets along with Attendance sheets are available to the Contractor
online through the ir instructor login.
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4.14 Other Requirements. Contractors shall:

4.14.1 Cooperate fully with all reasonable requests from City staff;

4.14.2 Maintain the highest degree of participant safety possible;

4.14.3 Immediately report to the Recreation & Senior Services Office any
injuries as a result of Class participation;

4.14.4 Injuries or Damages. Immediately report to the Recreat ion and
Senior Services Office any injuries as a result of Class part icipation, damages to the
classroom or Program facility that could cause potential injury to a Class participan t,
and/or other needed maintenance repairs. Contact the Recreation and Senior Services
Office staff by phone or email;

4.14.5 Clear all participants from the designated Class area at the end of
Class time unless participants continue to use public City facil ities for personal use
without confl ict with other schedu led activities and in accorda nce with posted hours and
availability limitat ions;

4.14.6 Ensure that any music or sound system is kept at levels that will not
interfere with other classes or create a public disturbance/nuisance;

4.14.7 Close and secure the room or building at the end of each Class;

4.14 .8 Turn off any lights, heat , air conditioning , or other utilities when
Class is finished ;

4.14.9 Complete and return the quarterly "Contract Class Schedule"
requested by the City if Contractor wishes to be a part of the marketing materials;

4.14 .10 Know faci lity rules and regulations and provide pertinent
information (i.e. refunds) to participants;

4.14 .11 Pay a $20 lost key/replacement fee when Contractor
requests replacement key; and

4.14.12 Abide by all City policies and procedures including, but not
limited to, the requirements set forth in the Newport Navigator and OASIS News and the
current Contractor Handbook which is incorporated herein by this reference.
Contractor's signature on this Agreement signifies acknowledgement of receipt of the
Contractor Handbook.

4.15 Contractor Photo 10 Badge . Contractors and their Representatives are
required to wear a City provided Contractor Photo ID Badge at all times while engaging
in services for the City. Contractor shall be required to pay $5.00 for any lost or
replacement Contractor Photo ID Badge. Contractor Photo ID Badges are distributed
upon renewal of their Agreement with City.
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5. NOTICES

5.1 Unless otherwise indicated , all notices, demands, requests or approvals ,
including change of address notices, to be given under the terms of this Agreement
shall be given in writing, and conclus ively shall be deemed served when delivered
persona lly, or on the third business day after the deposit thereof in the United States
mail, postage prepaid, first-class mail, addressed as hereinafter provided. All notices,
demands, requests or approva ls from Contractor to City shall be addressed to City at:

Attn: Racquel Valdez, Recreation Supervisor
Recreation and Senior Services Department
City of Newport Beach
3300 Newport Blvd.
PO Box 1768
Newport Beach, CA 92658
Phone: 949-644-3 156
E-mail: recreation@newportbeachca.gov

5.2 All notices, demands, requests or approvals from City to Contractor shall
be addressed to Contractor at the contact information provided on page 13 of this
Ag reement.

6. INDEPENDENT CONTRACTOR

The parties intend and agree that at all times during the performance of services
under this Agreement that Contractor shall act as an Independent Contractor and shall
not be considered an agent or employee of City. As such, Contractor shall have the
sole legal responsibil ity to remit all federal and state income and social security taxes
and to provide for his/her own workers compensation and unemployment insurance and
that of his/her Representat ives. Contracto r also agrees to provide liability insurance as
required by City and descr ibed more fully below. City shall not be liable for any
payment or compensation in any form to Contractor other than as provided herein. City
reserves the right to employ other independent contractors and Contractors who teach
the same or similar classes. City shall provide Contracto r with IRS 1090 or other
applicable IRS forms at the end of the calendar year for all fees paid to Contractor.

7. INSURANCE

7.1 Genera/ Liability Insurance. Contractor must provide and maintain at all
times general liability insurance in an amount not less than one million dollars
($1,000,000) per occurrence for bodily injury, personal injury, and properly damage.
The policy shall carry a general liability special endorsement naming the City of Newport
Beach, its elected or appointed officers , employees, agents and volunteers as additional
named insured in the amount of one million dollars ($1,000,000) per occurrence.
Evidence of insurance certificate shall be sent to the Recreat ion & Senior Services
Department and must be approved by the City Risk Management or their designee prior
to the first Class/day of instruction.

7.1 .1 Contractor shall have the option of purchasing coverage through
the City of Newport Beach 's Special Event insurance program , or through Southern
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California Municipal Athletic Federation ("SCMAF") or providing his/her own coverage.
If a Contractor elects to obtain his/her own coverage, said coverage must have the
policy limits described above and be provided by an insurance carrier with a Best's
Insurance Guide Rating of A- (or higher) and Financial Size Category Class of VII (or
larger).

7.1 .2 Contractor's insurance coverage shall be primary insurance and/or
primary source of recovery as respects to City, its elected or appointed officers , agents ,
officials , employees and volunteers with respect to all claims , losses or liability arising
directly or indirectly from the Contractor's operations or Service provided to the City.
Any insurance or self-insurance maintained by City, its officers, officials, employees and
volunteers shall be excess of the Contractor's insurance and shall not contribute with it.

7.1.3 Said policy must also provide a written thirty (30) day notice of
cancellation (ten (10) day written notice for non-payment of premium) to the City of
Newport Beach Recreation & Senior Services Department, at the following address:
P.O. Box 1768/3300 Newport Boulevard , Newport Beach, CA 92658.

7.2 Workers ' Compensation Insurance. By executing this Agreement,
Contractor certifies that Contractor is aware of and will comply with Section 3700 of the
Labor Code of the State of California requiring every employer to be insured against
liability for workers' compensation or to undertake self-insurance before commencing
any work. Contractor shall carry the insurance or provide for self-insurance required by
California law to protect said Contractor from claims under the Workers' Compensation
Act.

7.2.1 The insurer issuing the Workers' Compensation insurance shall
amend its policy by endorsement to waive all rights of subrogation against the City, its
elected or appointed officers, agents , officials , employees and volunteers. Contractor
shall submit to City, along with the required certificate of insurance a copy of such
waiver of subrogation endorsement.

7.2.2 In the event Contractor has no employees requiring Contractor to
provide Workers' Compensation insurance, Contractor shall so certify to City in writing
prior to City's execution of this Agreement.

7.3 Automobile Liability Coverage. Contractor shall maintain automobile
insurance covering bodily injury and property damage for all activities of the Contractor
arising out of or in connection with work to be performed under this Agreement,
including coverage for any owned , hired, non-owned or rented vehicles, in an amount
not less than one million dollars ($1,000,000) combined single limit for each occurrence,
or as approved by the City's Risk Manager or his/her designee.

7.4/ Please initial the statement that applies:

B Contractor is provid ing a copy of the General Liability Insurance with
Additional Insured Endorsement that meets the above requirements.

o Contractor shall be utilizing the City provided insurance through
Southern California Municipal Athletic Federation ("SCMAF") and will
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pay all required fees billed on a quarterly basis by the City. I have
reviewed the Contract Contractor Handbook for complete
information. Please note that SCMAF does not provide coverage for
Worker's Compensation or Automobile Insurance Liability.

8. FINGERPRINTS AND CRIMINAL BACKGROUND CHECK

8.1 All Contractors and their Representatives must submit to and pass a
criminal background investigation by providing a complete set of fingerprints to the City
at least thirty (30) calendar days prior to teaching, substituting for Contractor, or
assisting with any Class . Such Contractors and their Representatives are required to
submit fees in the amount of up $73 per person to the City of Newport Beach,
Recreation and Senior Services Department, to cover all costs associated with
fingerprinting through the City of Newport Beach Police Department and the Department
of Justice. Fingerprints may be required to be updated every five (5) years .

8.2 In addition, all Classes involving minors age seventeen (17) or younger
must be taught in an open atmosphere where parents and guardians are able to
observe Class instruction, if so desired . At no time can the parent or guardian of a
minor be denied access to a Class .

9. TRANSPORTING OF MINOR PARTICIPANTS

9.1 Unless the Program specifically involves travel or transportation of minors
to an offsite location, Contractor, or Contractor's Representatives, shall not transport
any minor participant by vehicle or otherwise.

9.2 If, after the conclusion of any Class session , a minor participant has not
been picked up, Contractor shall make every effort to contact the minor participant's
parent, legal guardian, or other authorized individual to whom the minor may be
released. If no contact can be made with any of the above individuals, Contractor shall
contact the City Recreation Supervisor or Recreation Manager at the Recreation &
Senior Services Office at (949) 644-3151 (Monday through Friday, 8 a.m. to 5 p.m.), or
the Park Patrol Division at (949) 795-2381 (Monday through Friday, 5 p.m. to 9 p.m. and
Saturday and Sunday, 9 a.m. to 5 p.m.). During all other hours, Contractor shall contact
the Watch Commander at the Newport Beach Police Department for assistance at (949)
644-3730.

10. CONFIDENTIALITY; OWNERSHIP OF DOCUMENTS

All Class rosters, participant addresses and contact information, and any other
such information or documents compiled by City and provided to Contractor, shall
remain the property of City. Contractor shall not release such information to others
without the prior written authorization by City . Contractor shall not use such information
for any other purpose than those authorized by City. All Class rosters , Class participant
addresses and contact information, shall be used by the Contractor solely for
administration of Classes and performing City business. Contractor will take reasonable
steps consistent with the law to prevent distribution of such information. Contractor's
obligations under this Section shall survive the termination of this Agreement.
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11. USE OF NAMES AND LOGOS; ADVERTISING, PRESS RELEASES AND
PUBLICITY

Contractor shall not include City's name, logos or insignia, or photographs of the
Class site or participants , in any publicity pertaining to Contractor 's services or Class in
any magazine, trade paper, newspaper, radio or television production, Internet, or other
printed or electronic medium without the prior written consent of City and participants.

12. BUSINESS LICENSE

Newport Beach Municipal Code Chapter 5.04 provides that every business
operating in the City must obtain a business license prior to conducting business in the
City, and pay the required business license fee . This ordinance applies to businesses
operating at commercia l or residential locations within the City, or using a City of
Newport Beach address or P.O. Box for receiving mail. The City Business License Fee
is an annual tax, due every twelve (12) months. Contractor agrees to obtain a City
business license as required by Chapter 5.04 and provide proof of comp liance annually.
Business License Applications are available in the Revenue Division Office in Newport
Beach City Hall. In certain circumstances, Contractor may be eligible for paying a
reduced Business License Tax, which is known as an Appo rtioned Business Tax. A
Declaration for Apportioned Business Tax is available in the Revenue Division Office at
City Hall. A copy of your Business License must be submitted with this Contract.
All Contractors must have a valid business license.

13. INDEMNIFICATION

13.1 General. Contractor shall indemnify, defend and hold harmless City, its
elected and appointed officers, employees , agents, representatives , the City Council ,
boards and commiss ions ("Indemnified Parties") with respect to any loss, liability, injury
or damage that arises out of, or is in any way related to, the acts or omissions of
Contractor, his or her employees , representatives, officers and agents in the course of
performing services under this Agreement; however, Contractor shall not be required to
indemnify City from any claim arising from the sole negligence or willful misconduct of
the Indemnified Parties.

13.2 Intellectual Property. Contractor shall defend , indemnify, and hold
harmless the Indemnified Parties from any claim of infringement or other proceedings
brought against City for any intentional or unintentional violation by Contractor of the
legally protected rights of any th ird parties , with respect to works performed , logos
displayed , or written or digital materials provided by Contractor and used during the
performance of this Agreement. Such legally protected rights of third parties include but
are not limited to trade secrets, mora l rights, proprietary acts, U.S. patents , trademarks ,
service marks and copyrights vested or issued as of the effective date of this
Agree ment. If Contractor will be providing a public performance of musical
compositions or arrangements that are subject to a license held by a third party, it is the
responsibility of Contractor to obtain the appropriate license to perform the material prior
to the public performance .
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14. TERMINATION

City has the right, at its sole discretion and with or without cause, to terminate
this Agreement at any time by giving three (3) calendar days prior written notice to
Contractor. In the event of termination under this Section , City shall pay Contractor on
a prorated basis for any Classes or Programs that were actually taught by Contractor, if
any, up to the effective date of termination .

15. CLAIMS

Unless a shorter time is specified elsewhere in this Agreement, before making its
final request for payment under the Agreement, Contractor shall submit to City in
writing, all claims for compensation under or arising out of this Agreement. Contractor's
acceptance of the final payment shall constitute a waiver of all claims for compensation
under or arising out of this Agreement except those previously made in writing and
identified by Contractor in writing as unsettled at the time of its final request for
payment. The Contractor and the City expressly agree that in addition to all claims filing
requirements set forth in the Agreement, the Contractor shall be required to file any
claim the Contractor may have against the City in strict conformance with the
Government Claims Act (Govt. Code §§ 900 et seq.) .

16. STANDARD PROVISIONS

16.1 Compliance with all Laws. Contractor shall, at its own cost and expense,
comply with all statutes , ordinances, regulations and requirements of all governmental
entities, including federal, state, county or municipa l, whether now in force or hereinafter
enacted.

16.2 Waiver. A waiver by City of any term , covenant, or condition in the
Agreement shall not be deemed to be a waiver of any subsequent breach of the same
or any other term, covenant or condition.

16.3 Integrated Contract. This Agreement represents the full and complete
understanding of every kind or nature whatsoever between the parties hereto, and all
preliminary negotiations and Agreements of whatsoever kind or nature are merged
herein. No verbal Contract or implied covenant shall be held to vary the provisions
herein.

16.4 Conflicts or Inconsistencies. In the event there are any conflicts or
inconsistencies between this Agreement and the Exhibits attached hereto, the terms of
this Agreement shall govern .

16.5 Amendments. This Agreement may be modified or amended only by a
written document executed by both Contractor and City and approved as to form by the
City Attorney.

16.6 Controlling Law and Venue . The laws of the State of California shall
govern this Agreement and all matters relating to it and any action brought relating to
this Agreement shall be adjudicated in a court of competent jurisdiction in the County of
Orange , State of California.
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16.7 Equal Opportun ity Employment. Contractor represents that it is an equal
opportunity employer and it shall not discr iminate against any subcontractor, employee
or applicant for employment because of race, religion, color, national origin, handicap,
ancestry, sex, age or any other impermissible basis under law.

16.8 Interpretation. The terms of this Agreement shall be construed in
accordance with the meaning of the language used and shall not be construed for or
against either party by reason of the authorsh ip of the Agreement or any other rule of
construction which might otherwise apply .

16.9 Severab ility. If any term or port ion of this Agreement is held to be invalid,
illegal, or otherwise unenforceable by a court of competen t jurisdiction, the remaining
provisions of this Agreement shall continue in full force and effect.

16.10 No Attorney's Fees. In the event of any dispute or legal action arising
under this Agreement, the prevailing party shall not be entitled to attorney's fees.

16.11 Counterparts . This Agreemen t may be executed in two or more
counterparts, each of which shall be deemed an original and all of which together shall
constitute one (1) and the same instrument.

[SIGNATURES ON NEXT PAGEl
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IN WITNESS WHEREOF, the parties have caused this Agreement to be
executed on the dates written below.

ATTEST:
Date:

CONTRACTOR: David Crocke tt

etweiler
tion and Senior Services Director

CITY OF NEWPORT BEACH,
A California m/ unicipal corporat ion
Date: l J-!iJ i?--

I I

JR ,/,q .Q:-

~Mi;.~
, I

By:
Leilani I. Brown
City Clerk

APPROVED AS TO FORM:
CITY A1TO~NE'¥/'~ OFFICE
Date: I~/S lid-

BYJfJ{~~
City Attorney

~~
.. Sf9natGf'e

o~{
~

04lJl./J
Print Name

C~OG1Cf:;-tr ~/C)I~(/cft7l~

Print Title

Signature Date Print Name Print Title

Business Mailing Address. City, State Zip Tax 101 SSN

("7 fC.() (j.o6 - '106{;
Cel l Phone Business Phone

CeecluStr 0 ,J:.1VSu - \( '"i-=oc,:._U=--5==---~_~_
E-mail Address Alternate E-mail

Home Phone Alternate Phone

Business Website

Home Address (if different from business mailing address)

[END OF SIGNATURES]

Attachments: Exhibit A-Representative Approval Form

f:\users\oca\shared\warking filecantract templates\recrea tion tempfatesVndependent contractor agreement recreation instructor
template fina/.dotx
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EXHIBIT A
SUBCONTRACTOR AFFROVAL F ORM

P LEASE PRINTL EGIBLY

CONTRACTORNAME: _

S UBCONTRACTOR NAlvlE: _

ADDRESS : _

,
CIIT, STATE ZIP: _

D ATE OF BIRTH: PHONE# _

EMAIL: _

DATES IGNATURE OF CONTRACTOR: ---"'<n.!~ _

cnYUSEONLy

CONTRACT #: _

FINGERPRINTS
PAID FOR:

BACKGROUND:
CLEARED

CLEARED TO

W ORK

PHOTO TAKEN:

CONTRACTOR [
N OTIFIE D BYEMAIL'---'

Y ES No
SrAFF SIGNATURE/DATE

APP ROVE D By;

LAURAD h"n\'EJLER, DlREcrOR

RECREATION & SENIOR SERVICESD EPARTI>IENr
DATE



t

INDEPENDENT CONTRACTOR AGREEMENT
RECREATION INSTRUCTOR

This Independent Contractor Agreement ("Agreement") is made and entered into
as of this 1st day of_January, 2013 ("Effective Date") by and between the City of
Newport Beach, a California Municipal Corporation and Charter City ("City"), 'and
JERRY ELDER, a sole proprietor doing business as ("DBA") NEWPORT SURF CAMP)fl ("Contractor") to provide the classes or programs in SURF & FITNESS ("Class" or

^ Program") hereby agreed upon, as scheduled and described inthe^Newport Navigator
and/or OASIS News, which is incorporated herein by this reference, and as approved in^ writing by the City.

NOW,^ THEREFORE, it is mutually agreed by and between the undersigned
parties as follows:

1. TERM

The term of this Agreement shall commence on the Effective Date, and shall
terminate on December 31, 2013 unless terminated earlier as provided herein.

2. COMPENSATION

2.1 City shall pay Contractor within twenty one (21) business days after the
last Class meeting. City shall pay the Contractor an amount equal to:

sixty-five (65%) percent for fitness (pedal power).

seventy-five (75%) percent for surf.

eighty (80%) percent for private surf lessons.

of the amount of the total enrollment fees collected, minus the non-resident fee and a
five dollar and no/100 ($5.00) per person administration fee for each Class held.

2.2 The City pays Contractors electronically; the Contractor shall be
responsible for ensuring an up to date "Direct Deposit Authorization Form" is on file with
the City.

2.3 (When applicable) Contractors providing Classes or Programs at Mariners
Elementary School and/or Newport Elementary School ("Schools") shall submit to the
City written notice of actual costs incurred in the performance of services under this
Agreement to conduct the Class or Program at the Schools. Subject to the City's
written acceptance of Contractor's actual costs, City shall reimburse the Contractor one
hundred percent (100%) of the actual costs incurred within twenty one (21) business
days after the last Class or Program meeting.

3. DUTIES OF CITY

3.1 Registratf'on. City shall register all participants and shall collect all
enrollment fees. Contractor shall not accept enrollment fees directly from a participant
unless the City approves, in advance and in writing, the acceptance of enrollment fees
by the Contractor. Contractors shall only collect material fees that are pre-approved by
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the City and published in advance in the Newport Navigator and/or the OASIS News (if I

applicable). Such material fees shall be collected by Contractor at the first Class
meeting.

3.2 Publicity. City shall provide publicity for the Class in the Newport
Navigator fpublished on a quarterly basis) and/or the OASIS News (published on a
monthly basis). City shall have the sole discretion to decide what information will be
included in the Newport Navigator and/or the OASIS News about the Class and the
Contractor. Publicity may also include flyers created by the City or the Contractor.
Contractor created flyers must be approved in writing by the City before distribution.

3.3 Class FaciHty. City shall provide a location for the Class without charging
Contractor any rental fees, unless otherwise agreed by the parties. The Contractor will
request dates and times for the Classes and the City will inform the Contractor if the
facility is available. It is the Contractor's sole responsibility to request these
dates/times, the City will not schedule the Contractor's Classes for them.

3.4 Rei fund Processing. City shall provide refunds to participants when:

3.4.1 The participant drops the Class before the second Class meeting;

3.4.2 The participant drops a one (1) day or more workshop five (5)
business days before the workshop begins; or

3.4.3 The Class is canceled by the City or Contractor. In the latter
instance, the Contractor must provide the City with all required paperwork.

3.5 Class Roster, Sign-Out and Attendance Sheets. City shall provide Class
rosters, sign-out sheets and attendance sheets to Contractor online via
http://newDortbeachca.gov/index.aspx?pacie=1432. Contractor is responsible for
requesting log-in and password information from the City.

4. CONTRACTOR DUTIES

4.1 Contractors. Contractor hereby certifies that he/she or any subcontractor,
representative or employee (collectively "Representatives") who will be teaching the
Class or assisting in teaching the Class are qualified to do so, and qualified to perform
the services described above and in the Program outline submitted to City. Contractor
is responsible for all Class curriculum development. Contractor is responsible for
training, supervising, evaluating, scheduling, and any other requirements by law for ail
Representatives. Contractor warrants that it will continuously furnish the necessary
personnel to provide the Program or Classes as contemplated by this Agreement.

4.2 Representatives. Contractor shall provide the City with the name(s),
address(es) and phone number(s) of all Representatives who will be providing any
services pursuant to this Agreement. All Representatives of Contractor must comply
with the Fingerprint Policy (see Section 8). All Representatives must be able to provide
proof of legal right to work in the United States.

4.2.1 Representative Approval Form. Attached as Exhibit A, and
incorporated herein by reference, is the Representative Approval Form ("Form"), Each
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Contractor Representative is required to obtain the written approval of the Recreation
and Senior Services Director prior to performing any services under this Agreement.
Prior to Contractor using any Representative to provide any services pursuant to this
Agreement, Contractor shall submit to the City a completed Form for each
Representative that Contractor desires to use to provide services pursuant to this
Agreement. Contractor , at the sole discretion of City, shall remove from the Program
any Representative assigned to the performance of services pursuant to this Agreement
upon written request of City.

4.3 Please initial the statement that applies:

I will not be using Representatives or employees.

I will be using Representatives. Any completed and approved Form
shall be incorporated herein by reference . Contractor shall not
authorize any Representative to provide services pursuant to this
Agreement unless and until the Recreation and Senior Services
Director has approved in writing the completed Form for that
individual Representative.

4.4 Subcontracting. Contractor shall not subcontract or assign any portion of
the rights , obligations or duties required under this Agreement, without first obtaining
prior written approval from the City. Subcontracts, if any, shall contain a provision
making them subject to all provis ions of this Agreement.

4.5 Supplies/Equipment. Contractor shall be responsible for providing all
supplies, equipment, personnel, materials, and any additional publicity desired for the
class, at Contractor's sole expense. Contractor shall also be responsible for repairing
and maintaining all equipment and supplies in good working condition .

4.6 Anti-Discrimination Laws. Contractor agrees and certifies that, except as
permitted by law, no person shall, on the grounds of race, religious creed, color,
national origin, ancestry , age, physical disability, mental disability, med ical condition,
including the medical condition of Acquired Immune Deficiency Syndrome (AIDS) or any
condition related thereto , marital status, sex , sexual orientation or any other
imperm issible basis under the law, be excluded from participation in , or be denied the
benefits of the services provided pursuant to this Agreement, and Contractor agrees not
to discriminate on said grounds in the hiring and retention of employees and
Representatives, unless authorized under Section 12940 of the California Government
Code. Contractor shall, where applicable , conform to the requirements of the
Americans with Disabilities Act in the performance of this Agreement.

4.7 Class Size. Contractor shall determine the minimum and maximum
number of participants required for each Class to ensure the quality and safety of the
Class part icipants. Contractor or Contractor's authorized representative is required to
attend the first Class meeting of all Class offerings advertised in the Newport Neviqetor
and/or OASIS News unless Contractor cancels the Class three (3) business days prior
to the start date , with the prior written approval of City. In the event of such approved
cancellation, Contractor shall be responsible for informing all registered participants. In
the event that the minimum number of participants is not met by the first Class meeting,
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the Class shall be cancelled and the Contractor shall not be compensated for attending
the first meeting or for any cancelled Class. Contractor shall not be obligated to provide
any additional services in regards to the cancelled Class. If the minimum number of
participants is met or exceeded, the Class shall be held as scheduled (even if any of the
initial participants subsequently drop the Class), subject to Section 14 of this
Agreement. If the demand is such that an additional Class could be offered, it shall be
taken under consideration and negotiated between City and Contractor. If class(es) are
cancelled for two (2) consecutive quarters due to lack of enrollment, the class will not be
scheduled again until City determines that public demand has increased.

4.8 Use ofNon-City FacHities for Classes. If Contractor desires to conduct the
Class at his/her place of business, or some other non City-owned site or facility,
Contractor must:

4.8.1 Notify City at least twenty-four (24) hours in advance;

4.8.2 Provide sufficient parking for all participants;

4.8.3 Post signs at the site to direct participants to the location of class;
and

4.8.4 Allow access to City staff to the location when requested.

4.9 Absences. Contractor shall obtain permission from City one (1) week prior
to any planned absence from the class. In the event of illness, Contractor is required to
notify City and Participants twelve (12) hours prior to any Class cancellation.

4.9.1 City urges Contractor to get a substitute Representative whenever
possible instead of cancelling Classes. Contractor shall obtain City's prior written
approval of any substitute Representative. Any substitute Representative must have
completed a criminal background check pursuant to Section 8 prior to teaching any City
Programs or Classes and must have an authorized Representative Approval Form on
file with the City.

4.9.2 When cancelling a Class, Contractor shall contact all participants
as soon as possible.

4.10 Contact Information. Contractor is required to notify City in writing of any
name, address, telephone number, email, website or direct deposit payment changes
within forty eight (48) hours of such change.

4.11 Contractor Informational Meeting. Contractor or Contractor's authorized
Representative or employee shall attend the Annual "Contractor Informational Meeting"
that wilt be held in the Fall.

4.12 Camp Participant Emergency Waiver Form Requirements. All Contractors
who offer camps shall require all participants to complete and return to Contractor, or
his/her designee, on or before the first day of camp, a City issued "Emergency Contact
Information Form".
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4.13 Ssgn-Out Sheets. All Camp Contractors with participants ages 10 years^

and younger, must have a legal guardian sign out each Class participant after each
Class. Sign out sheets along with Attendance sheets are available to the Contractor
online through their instructor login.

4.14 Other Requirements. Contractors shall:

4.14.1 Cooperate fully with all reasonable requests from City staff;

4.14.2 Maintain the highest degree of participant safety possible;

4.14.3 Immediately report to the Recreation & Senior Sen/ices Office any
injuries as a result of Class participation;

4.14.4 Injuries or Damages. Immediately report to the Recreation and
Senior Services Office any injuries as a result of Class participation, damages to the
classroom or Program facility that could cause potential injury to a Class participant,
and/or other needed maintenance repairs. Contact the Recreation and Senior Services
Office staff by phone or email;

4,14.5 Clear all participants from the designated Class area at the end of
Class time unless participants continue to use public City facilities for personal use
without conflict with other scheduled activities and in accordance with posted hours and
availability limitations;

4.14.6 Ensure that any music or sound system is kept at levels that will not
interfere with other classes or create a public disturbance/nuisance;

4.14.7 Close and secure the room or building at the end of each Class;

4.14.8 Turn off any lights, heat, air conditioning, or other utilities when
Class is finished;

4.14.9 Complete and return the quarterly "Contract Class Schedule"
requested by the City if Contractor wishes to be a part of the marketing materials;

4.14.10 Know facility rules and regulations and provide pertinent
information (i.e. refunds) to participants;

4.14.11 Pay a $20 lost key/replacement fee when Contractor
requests replacement key; and

4.14.12 Abide by all City policies and procedures including, but not
limited to, the requirements set forth in the Newport Navigator and OASIS News and the
current Contractor Handbook which is incorporated herein by this reference.
Contractor's signature on this Agreement signifies acknowledgement of receipt of the
Contractor Handbook.

4.15 Contractor Photo ID Badge. Contractors and their Representatives are
required to wear a City provided Contractor Photo ID Badge at all times while engaging
in services for the City. Contractor shall be required to pay $5.00 for any lost or
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replacement Contractor Photo ID Badge. Contractor Photo ID Badges are distributed
upon renewal of their Agreement with City.

5. NOTICES

5.1 Unless otherwise indicated, all notices, demands, requests or approvals,
including change of address notices, to be given under the terms of this Agreement
shall be given in writing, and conclusively shall be deemed served when delivered
personally, or on the third business day after the deposit thereof in the United States
mail, postage prepaid, first-dass mail, addressed as hereinafter provided. All notices,
demands, requests or approvals from Contractor to City shall be addressed to City at:

Attn: Racquel Valdez, Recreation Supervisor
Recreation & Senior Services Department
City of Newport Beach
3300 Newport Blvd.
PO Box 1768

Newport Beach, CA 92658
Phone: 949-644-3156

E-mail: recreation@newportbeachca.gov

5.2 All notices, demands, requests or approvals from City to Contractor shall
be addressed to Contractor at the contact information provided on page 13 of this
Agreement.

6. INDEPENDENT CONTRACTOR

The parties intend and agree that at all times during the performance of services
under this Agreement that Contractor shall act as an Independent Contractor and shall
not be considered an agent or employee of City. As such, Contractor shall have the
sole legal responsibility to remit all federal and state income and social security taxes
and to provide for his/her own workers compensation and unemployment insurance and
that of his/her Representatives. Contractor also agrees to provide liability insurance as
required by City and described more fully below. City shall not be liable for any
payment or compensation in any form to Contractor other than as provided herein. City
reserves the right to employ other independent contractors and Contractors who teach
the same or similar classes. City shall provide Contractor with 1RS 1090 or other
applicable IRS forms at the end of the calendar year for all fees paid to Contractor.

7. INSURANCE

7.1 General Liability Insurance. Contractor must provide and maintain at all
times general liability insurance in an amount not less than one million dollars
($1,000,000) per occurrence for bodily injury, personal injury, and property damage.
The policy shall carry a general liability special endorsement naming the City of Newport
Beach, its elected or appointed officers, employees, agents and volunteers as additional
named insured in the amount of one million dollars ($1,000,000) per occurrence.
Evidence of insurance certificate shall be sent to the Recreation & Senior Services
Department and must be approved by the City Risk Management or their designee prior
to the first Class/day of instruction.
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7.1.1 Contractor shall have the option of purchasing coverage through
the City of Newport Beach's Special Event insurance program, or through Southern
California Municipal Athletic Federation ("SCMAF") or providing his/her own coverage.
If a Contractor elects to obtain his/her own coverage, said coverage must have the
policy limits described above and be provided by an insurance carrier with a Best's
Insurance Guide Rating of A- (or higher) and Financial Size Category Class ofVlf (or
larger).

7.1.2 Contractor's insurance coverage shall be primary insurance and/or
primary source of recovery as respects to City, its elected or appointed officers, agents,
officials, employees and volunteers with respect to all claims, losses or liability arising
directly or indirectly from the Contractor's operations or Service provided to the City.
Any insurance or self-insurance maintained by City, its officers, officials, employees and
volunteers shall be excess of the Contractor's insurance and shall not contribute with it.

7.1.3 Said policy must also provide a written thirty (30) day notice of
cancellation (ten (10) day written notice for non-payment of premium) to the City of
Newport Beach Recreation & Senior Services Department, at the following address:
P.O. Box 1768, 3300 Newport Boulevard, Newport Beach, CA 92658.

7.2 Workers' Compensation Insurance. By executing this Agreement,
Contractor certifies that Contractor is aware of and will comply with Section 3700 of the
Labor Code of the State of California requiring every employer to be insured against
liability for workers' compensation or to undertake self-insurance before commencing
any work. Contractor shall carry the insurance or provide for self-insurance required by
California law to protect said Contractor from claims under the Workers' Compensation
Act.

f"

7.2.1 The insurer issuing the Workers' Compensation insurance shall
amend its policy by endorsement to waive all rights of subrogation against the City, its
elected or appointed officers, agents, officials, employees and volunteers. Contractor
shall submit to City, along with the required certificate of insurance a copy of such
waiver ofsubrogation endorsement.

7.2.2 In the event Contractor has no employees requiring Contractor to
provide Workers' Compensation insurance, Contractor shall so certify to City in writing
prior to City's execution of this Agreement.

i

7.3 Automobile Liability Coverage. Contractor shall maintain automobile
insurance covering bodily injury and property damage for all activities of the Contractor
arising out of or in connection with work to be performed under this Agreement,
including coverage for any owned, hired, non-owned or rented vehicles, in an amount
not less than one million dollars ($1,000,000) combined single limit for each occurrence,
or as approved by the City's Risk Manager or his/her designee.

7.4 Please initial the statement that applies:

Contractor is providing a copy of the General Liability Insurance with
Additional Insured Endorsement that meets the above requirements.
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D Contractor shall be utilizing the City provided insurance through
Southern California Municipal Athletic Federation ("SCMAF") and will
pay all required fees billed on a quarterly basis by the City. I have
reviewed the Contract Contractor Handbook for complete
information. Please note that SCMAF does not provide coverage for
Worker's Compensation or Automobile Insurance Liability.

8. FINGERPRINTS AND CRIMINAL BACKGROUND CHECK

8.1 All Contractors and their Representatives must submit to and pass a
criminal background investigation by providing a complete set of fingerprints to the City
at least thirty (30) calendar days prior to teaching , substituting for Contractor, or
assisting with any Class. Such Contractors and their Representatives are required to
submit fees in the amount of up $73 per person to the City of Newport Beach ,
Recreation and Senior Services Department, to cover all costs associated with
fingerprinting through the City of Newport Beach Police Department and the Department
of Justice. Fingerprints may be required to be updated every five (5) years .

8.2 In addition , all Classes involving minors age seventeen (17) or younger
must be taught in an open atmosphere where parents and guardians are able to
observe Class instruction, if so desired . At no time can the parent or guardian of a
minor be denied access to a Class.

9. TRANSPORTING OF MINOR PARTICIPANTS

9.1 Unless the Program specifically involves travel or transportation of minors
to an offsite location , Contractor, or Contractor's Representatives, shall not transport
any minor participant by vehicle or otherwise.

9.2 If, after the conclusion of any Class session , a minor participant has not
been picked up, Contractor shall make every effort to contact the minor participant's
parent, legal guardian, or other authorized individual to whom the minor may be
released. If no contact can be made with any of the above individuals, Contractor shall
contact the City Recreation Supervisor or Recreation Manager at the Recreation &
Senior Services Office at (949) 644-3151 (Monday through Friday, 8 a.m. to 5 p.m.) , or
the Park Patrol Division at (949) 795-2381 (Monday through Friday, 5 p.m. to 9 p.m. and
Saturday and Sunday, 9 a.m. to 5 p.m.). During all other hours , Contractor shall contact
the Watch Commander at the Newport Beach Police Department for assistance at (949)
644-3730.

10. CONFIDENTIALITY; OWNERSHIP OF DOCUMENTS

All Class rosters, partic ipant addresses and contact information , and any other
such information or documents compiled by City and provided to Contractor, shall
remain the property of City. Contractor shall not release such information to others
without the prior written authorization by City. Contractor shall not use such information
for any other purpose than those authorized by City. All Class rosters, Class participant
addresses and contact information , shall be used by the Contractor solely for
administration of Classes and performing City business. Contractor will take reasonable
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steps consistent with the law to prevent distribution of such information. Contractor's
obligations under this Section shall survive the termination of this Agreement.

11. USE OF NAMES AND LOGOS; ADVERTISING, PRESS RELEASES AND
PUBLICITY

Contractor shall not include City's name , logos or insignia, or photographs of the
Class site or participants, in any publicity pertaining to Contractor's services or Class in
any magazine , trade paper, newspaper, radio or television production , Internet , or other
printed or electron ic medium without the prior written consent of City and part icipants.

12. BUSINESS LICENSE

Newport Beach Municipal Code Chapter 5.04 provides that every business
operating in the City must obtain a business license prior to conducting business in the
City, and pay the required business license fee . This ordinance applies to businesses
operating at commercial or resident ial locations within the City, or using a City of
Newport Beach address or P.O. Box for receiving mail. The City Business License Fee
is an annual tax, due every twelve (12) months. Contractor agrees to obtain a City
business license as required by Chapter 5.04 and provide proof of compliance annually.
Business License Applications are availab le in the Revenue Division Office in Newport
Beach City Hall. In certain circumstances, Contractor may be eligible for paying a
reduced Business License Tax, which is known as an Apport ioned Business Tax. A
Declaration for Apportioned Business Tax is available in the Revenue Division Office at
City Hall. A copy of your Business License must be submitted with this Contract.
All Contractors must have a valid business license .

13. INDEMNIFICATION

13.1 General. Contractor shall indemnify, defend and hold harmless City, its
elected and appointed officers , employees , agents , representatives , the City Council ,
boards and commiss ions ("Indemnified Parties") with respect to any loss, liability , injury
or damage that arises out of, or is in any way related to, the acts or omissions of
Contractor, his or her employees , representatives, officers and agents in the course of
performing services under this Agreement; however, Contractor shall not be required to
indemnify City from any claim arising from the sole negligence or willful misconduct of
the Indemnified Parties.

13.2 Intellectual Property. Contractor shall defend , indemnify, and hold
harmless the Indemnified Parties from any claim of infringement or other proceed ings
brought against City for any intentional or unintentional violation by Contractor of the
legally protected rights of any third parties, with respect to works performed, logos
displayed, or written or digital materials provided by Contractor and used during the
performance of this Agreement. Such legally protected rights of third part ies include but
are not limited to trade secrets , moral rights, proprietary acts, U.S. patents , trademarks,
service marks and copyrights vested or issued as of the effective date of this
Agreement. If Contractor will be providing a public performance of musical
compositions or arrangements that are subject to a license held by a third party, it is the
responsib ility of Contractor to obtain the appropriate license to perform the material prior
to the public performance .
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14. TERMINATION

City has the right, at its sole discretion and with or without cause, to terminate
this Agreement at any time by giving three (3) calendar days prior written notice to
Contractor. In the event of termination under this Section, City shall pay Contractor on
a prorated basis for any Classes or Programs that were actually taught by Contractor, if
any, up to the effective date of termination .

15 . CLAIMS

Unless a shorter time is specified elsewhere in this Agreement, before making its
final request for payment under the Agreement, Contractor shall submit to City in
writing, all claims for compensation under or arising out of this Agreement. Contractor's
acceptance of the final payment shall constitute a waiver of all claims for compensation
under or arising out of this Agreement except those previously made in writing and
identified by Contractor in writing as unsettled at the time of its final request for
payment. The Contractor and the City expressly agree that in addition to all claims filing
requirements set forth in the Agreement, the Contractor shall be required to file any
claim the Contractor may have against the City in strict conformance with the
Government Claims Act (Govt. Code §§ 900 et seq.).

16. STANDARD PROVISIONS

16.1 Compliance with all Laws. Contractor shall, at its own cost and expense,
comply with all statutes , ordinances, regulations and requirements of all governrnental
entit ies, including federal , state, county or municipal, whether now in force or hereinafter
enacted .

16.2 Waiver. A waiver by City of any term , covenant , or condition in the
Agreement shall not be deemed to be a waiver of any subsequent breach of the same
or any other term, covenant or condition .

16.3 Integrated Contract. This Agreernent represents the full and complete
understanding of every kind or nature whatsoever between the parties hereto, and all
preliminary negotiations and Agreements of whatsoever kind or nature are merged
herein. No verbal Contract or implied covenant shall be held to vary the provisions
herein.

16.4 Conflicts or Inconsistencies. In the event there are any conflicts or
inconsistencies between this Agreement and the Exhibits attached hereto, the terms of
this Agreement shall govern.

16.5 Amendments. This Agreement may be modified or amended only by a
written document executed by both Contractor and City and approved as to form by the
City Attorney.

16.6 Controlling Law and Venue. The laws of the State of California shall
govern this Agreement and all matters relating to it and any action brought relating to
this Agreement shall be adjudicated in a court of competent jurisdiction in the County of
Orange , State of California.
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16.7 Equal Opportun ity Employment. Contractor represents that it is an equal
opportunity employer and it shall not discriminate against any subcontractor, emp loyee
or applicant for employment because of race, religion , color , national origin, handicap,
ancestry , sex, age or any other impermissible basis under law.

16.8 Interpretation. The terms of this Agreement shall be construed in
accordance with the meaning of the language used and shall not be construed for or
against either party by reason of the authorship of the Agreement or any other rule of
construction which might otherwise apply.

16.9 Severability. If any term or portion of this Agreement is held to be invalid,
illegal, or otherwise unenforceable by a court of competent jurisdiction, the remaining
provisions of this Agreement shall continue in full force and effect.

16.10 No Attorney's Fees. . In the event of any dispute or legal action arising
under this Agreement, the prevailing party shall not be entitled to attorney's fees.

16.11 Counterparts. This Agreement may be executed in two or more
counterparts , each of which shall be deemed an original and all of which together shall
constitute one (1) and the same instrument.

[SIGNATURES ON NEXT PAGEl
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IN WITNESS WHEREOF, the parties have caused this Agreement to 'be
executed on the dates written below,

CITY OF NEWPORT BEACH,
A California unicipal corporation
Date: J 'r

etweile
tion &Senior Services Director

ATTEST:
Date: 1d-.'11 'ld-

By fJ;fu~~
Leilani I. Brown
City Clerk

CONTRACTOR: JERRY ELDER DBA NEWPORT SURF CAMPsPt, [f?h Ij;j7-r L ;;,:~ &UJ-<11--

621hZ OA-~eo ;~~u-I'M ChPJ.JISV o<l 9';'001
BusineSs MaifJnlgAddress, city,tate Zip

D w..uerL
(J1fHL7VC-rL
Print Title

;),0 ~:J.s3 J 9 ]7
Tax 101SSN

7(,0 ,4 f ?: Ob&t 7~0.9/~21.f5J
Cell Phone Business Phone Home Phone

,vCl.ft:>?7(Wl&ry (f) yn-floc ,C<-'- 'J-m lWk:t @ JkjT.-..,.,./ r.. « o-«:
E-maill'iddress Alternate E aii

Home Address (if different from business mailing address)

[END OF SIGNATURES]

Attachments: Exhibit A-Representative Approval Form

Aiternate Phone

~e+.'L7f'uJ2t:~
Business WebSite

• C" ,~

f:\users\oca\shared\working fifecontract templates\recreation templatesVndependent contractor agreement recreation instructor
template final.dotx
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EXHIBIT A
SUBCONTRACTORAYPROVALFORM

P LEASE P RJNTLEGIBLY

CONT RACTORNAME: ~ ___'" _

•
SUBCONTRACTOR NAME: _

ADDRESS: _

CITI, STATE ZIP: ---,- _

DATE OF BIRTH: PHONE# _

EMAIL: _

DATES I GNATURE OF CONTRACTOR: --''''-'-''-'''- _

CaxUSEONLy

YES

CONTRACT #: _

FINGERPRlNTS
PAID FOR:

BACKGROUND:
CLEARED

YES

CLEARED TO
WORK

YES

PHOTO TAKEN: YES

CONTRACTOR (
NOTIFIED BY EMAI'-L-~

YES No
STAPPSIGNATURE/DATE

APPROVRD BY;

LAURADmwElLER, D IRECTOR
RE.cRE.ATION & SENIORSERVlCES DEPARTMENT

DATE
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INDEPENDENT CONTRACTOR AGREEMENT
RECREATION INSTRUCTOR

This Independent Contractor Agreement ("Agreement") is made and entered into
as of this 1st day of January, 2013 ("Effective Date") by and between the City of
Newport Beach , a Californ ia Municipal Corporation and Charter City ("City"), and Karen
Halley, a sole proprietor ("Contractor") to provide the classes or programs in Fitness
("Class" or "Program") hereby agreed upon, as scheduled and described in the Newport
Navigator and/or OASIS News, which is incorporated herein by this reference, and as
approved in writing by the City.

NOW, THEREFORE, it is mutually agreed by and between the undersigned
parties as follows:

1. TERM

The term of this Agreemen t shall commence on the Effective Date, and shall
terminate on December 31, 2014 unless terminated earlier as provided herein.

2. COMPENSATION

2.1 City shall pay Contra ctor within twenty one (21) business days after the
last Class meeting . City shall pay the Contractor an amount equal to sixty-five (65%)
percent of the amount of the tota l enrollment fees collected, minus the non-resident fee
and a five dollar and no/100 ($5.00) per person administration fee for each Class held.

2.2 The City pays Contractors electronically; the Contractor shall be
responsible for ensuring an up to date "Direct Deposit Authorizat ion Form" is on file with
the City.

2.3 (When applicable) Contractors provid ing Classes or Programs at Mariners
Elementary Schoo l and/or Newport Elementary School ("Schools ") shall submit to the
City written notice of actual costs incurred in the performance of services under this
Agreement to conduct the Class or Program at the Schools. Subject to the City's
written acceptance of Contractor's actual costs, City shall reimburse the Contractor one
hundred percent (100%) of the actual costs incurred within twenty one (21) business
days after the last Class or Program meeting .

3. DUTIES OF CITY

3.1 Registration. City shall register all participants and shall collect all
enrollment fees . Contractor shall not accept enrollment fees directly from a participant
unless the City approves, in advance and in writing, the acceptance of enrollment fees
by the Contractor. Contractors sha ll only collect material fees that are pre-approved by
the City and published in advance in the Newport Navigato r and/or the OASIS News (if
applicable). Such material fees shall be collected by Contractor at the first Class
meeting.

KAREN HALLEY Page 1



3.2 Publicity. City shall provide publicity for the Class in the Newporl
Navigator (published on a quarterly basis) and/or the OASIS News (published on a
monthly basis). City shall have the sole discretion to decide what information will be
included in the Newporl Navigator and/or the OASIS News about the Class and the
Contracto r. Publicity may also include flyers created by the City or the Contractor.
Contractor created flyers must be approved in writing by the City before distribution.

3.3 Class Facili ty. City shall provide a location for the Class without charging
Contractor any rental fees, unless otherwise agreed by the parties. The Contractor will
request dates and times for the Classes and the City will inform the Contractor if the
facility is available. It is the Contractor's sole responsibility to request these
dates/times, the City will not schedule the Contractor's Classes for them.

3.4 Refund Processing. City shall provide refunds to participants when:

3.4.1 The participant drops the Class before the second Class meeting;

3.4.2 The participant drops a one (1 ) day or more workshop five (5)
business days before the workshop begins ; or

3.4.3 The Class is canceled by the City or Contractor. In the latter
instance , the Contractor must provide the City with all required paperwork .

3.5 Class Roster, Sign-Out and Attendance Sheets. City shall provide Class
rosters, sign-out sheets and attendance sheets to Contractor online via
http://newportbeachca.govli ndex.aspx?page=1432. Contractor is responsible for
requesting log-in and password information from the City.

4. CONTRACTOR DUTIES

4.1 Contractors. Contractor hereby certif ies that he/she or any subcontractor,
representat ive or employee (collectively "Representatives") who will be teaching the
Class or assisting in teach ing the Class are qualified to do so, and qualified to perform
the services described above and in the Program outline submitted to City. Contractor
is responsible for all Class curriculum development. Contractor is responsible for
training, superv ising, evaluating, scheduling, and any other requirements by law for all
Representatives. Contractor warrants that it will continuously furnish the necessary
personnel to provide the Program or Classes as contemplated by this Agreement.

4.2 Representatives. Contractor shall provide the City with the name(s),
address(es) and phone number(s) of all Representatives who will be providing any
services pursuant to this Agreement. All Representatives of Contractor must comply
with the Fingerprint Policy (see Section 8). All Representatives must be able to provide
proof of legal right to work in the United States .

4.2 .1 Representative Approval Form. Attached as Exhibit A, and
incorporated herein by reference, is the Representative Approval Form ("Form"). Each
Contractor Representative is required to obtain the written approva l of the Recreation
and Senior Services Director prior to performing any services under this Agreement.
Prior to Contractor using any Representative to provide any services pursuant to this
Agreement, Contractor shall submit to the City a completed Form for each
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Representative that Contractor desires to use to provide services pursuant to this
Agreement. Contractor, at the sole discretion of City, shall remove from the Program
any Representative assigned to the performance of services pursuant to this Agreement
upon written request of City.

4.3 Please initial the statement that appl ies:

~ I will not be using Representatives or employees.

o I will be us ing Representatives. Any completed and approved Form
shall be incorporated herein by reference . Contractor shall not
authorize any Representative to provide services pursuant to this
Agreement unless and until the Recreation and Senior Services
Director has approved in writing the completed Form for that
individual Representative.

4.4 Subcontracting. Contractor shall not subcontract or assign any portion of
the rights, obligations or duties required under this Agreement, without first obtaining
prior written approval from the City. Subcontracts, if any, shall conta in a provision
making them subject to all provisions of this Agreement.

4.5 Supplies/Equipment. Contractor shall be responsible for providing all
supplies , equipment, personnel, materials , and any additional publicity desired for the
class, at Cont ractor 's sole expense. Contractor shall also be responsible for repairing
and maintaining all equipment and supplies in good working cond ition.

4.6 Anti-Discrimination Laws. Contractor agrees and certif ies that , except as
permitted by law, no person shall, on the grounds of race, religious creed , color,
national origin, ancestry , age, physical disability, mental disab ility, medical condition,
including the medical condition of Acquired Immune Deficiency Syndrome (AIDS) or any
condition related thereto , marital status, sex, sexual orientation or any other
impermissible basis under the law, be excluded from participation in, or be denied the
benefits of the services provided pursuant to this Agreement, and Contractor agrees not
to discriminate on said grounds in the hiring and retention of employees and
Representatives, unless authorized under Section 12940 of the California Government
Code. Contractor shall, where applicable, conform to the requirements of the
Americans with Disab ilities Act in the performance of this Agreement.

4.7 Class Size. Contractor shall determine the minimum and maximum
number of participants required for each Class to ensure the quality and safety of the
Class participants . Contractor or Contractor's authorized representative is required to
attend the first Class meet ing of all Class offerings advertised in the Newport Navigator
and/or OASIS News unless Contractor cance ls the Class three (3) business days prior
to the start date, with the prior written approval of City. In the event of such approved
cancellation, Contractor shall be responsible for informing all registered participants. In
the event that the minimum number of part icipants is not met by the first Class meeting,
the Class shall be cancelled and the Contractor shall not be compensated for attending
the first meeting or for any cancelled Class. Contractor shall not be obligated to provide
any additional services in regards to the cancelled Class . If the minimum number of
participants is met or exceeded , the Class shall be held as scheduled (even if any of the
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initial participants subsequently drop the Class), subject to Section 14 of this
Agreement. If the demand is such that an additional Class could be offered , it shall be
taken under consideration and negotiated between City and Contractor. If class(es) are
cancelled for two (2) consecutive quarters due to lack of enrollment, the class will not be
scheduled again until City determines that public demand has increased .

4.8 Use of Non-City Facilities for Classes. If Contractor desires to conduct the
Class at his/her place of business, or some other non City-owned site or facility ,
Contractor must:

4.8.1 Notify City at least twenty-four (24) hours in advance;

4.8.2 Provide sufficient parking for all participants;

4.8.3 Post signs at the site to direct participants to the location of class;
and

4.8.4 Allow access to City staff to the location when requested .

4.9 Absences. Contractor shall obtain permission from City one (1) week prior
to any planned absence from the class . In the event of illness , Contractor is required to
notify City and Participants twelve (12) hours prior to any Class cancellation.

4.9.1 City urges Contractor to get a subst itute Representative whenever
possible instead of cancelling Classes . Contractor shall obtain City's prior written
approval of any substitute Representative. Any substitute Representative must have
completed a criminal background check pursuant to Section 8 prior to teaching any City
Programs or Classes and must have an authorized Representative Approval Form on
file with the City.

4.9.2 When cancelling a Class, Contractor shall contact all participants
as soon as possible .

4.10 Contact Information. Contractor is required to notify City in writing of any
name , address , telephone number, email , website or direct deposit payment changes
within forty eight (48) hours of such change.

4 .11 Contractor Informational Meeting . Contractor or Contractor's authorized
Representative or employee shall attend the Annual "Contractor Informational Meeting"
that will be held in the Fall.

4.12 Camp Participant Emergency Waiver Form Requirements. All Contractors
who offer camps shall require all participants to complete and return to Contractor, or
his/her designee, on or before the first day of camp, a City issued "Emergency Contact
Information Form".

4.13 Sign-Out Sheets . All Camp Contractors with participants ages 10 years
and younger, must have a legal guardian sign out each Class participant after each
Class . Sign out sheets along with Attendance sheets are available to the Contractor
online through their instructor login.
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4.14 Other Requirements . Contractors shall:

4.14.1 Cooperate fully with all reasonab le requests from City staff;

4.14.2 Mainta in the highest degree of participant safety possible ;

4.14.3 Immediately report to the Recreation & Senior Services Office any
injuries as a result of Class participation;

4.1 4.4 Injuries or Damages. Immediately report to the Recreation and
Senior Services Office any injuries as a result of Class part icipation, damages to the
classroom or Program facility that could cause potent ial injury to a Class participant,
and/or other needed maintenance repairs. Contact the Recreation and Senior Services
Office staff by phone or email;

4.14.5 Clear all partic ipants from the designated Class area at the end of
Class time unless participants continue to use public City facil ities for persona l use
without conflict with other scheduled activities and in accordance with posted hours and
availability limitations;

4.14.6 Ensure that any music or sound system is kept at levels that wi ll not
interfere with other classes or create a public disturbance/nuisance;

4.14.7 Close and secure the room or building at the end of each Class ;

4.14.8 Turn off any lights, heat, air condi tioning, or other utilities when
Class is finished;

4.14.9 Comp lete and return the quarterly "Contract Class Schedule"
requested by the City if Contractor wishes to be a part of the marketing materials;

4.14.10 Know faci lity rules and regulati ons and provide pertinent
information (i.e. refunds) to part icipants;

4.14.11 Pay a $20 lost key/replacement fee when Contractor
requests replacement key; and

4.14.12 Ab ide by all City policies and procedures including, but not
limited to, the requirements set forth in the Newport Navigator and OASIS News and the
current Contractor Handbook which is incorporated herein by this reference.
Contractor's signature on this Agreement signifies acknowledgement of receipt of the
Contractor Handbook.

4.15 Contractor Photo ID Badge . Contractors and their Representatives are
required to wear a City provided Contractor Photo 10 Badge at all times while engagi ng
in services for the City. Contractor shall be required to pay $5.00 for any lost or
replacement Contractor Photo 10 Badge. Contractor Photo 10 Badges are distributed
upon renewal of their Agreement with City.
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5. NOTICES

5.1 Unless otherwise indicated, all notices, demands, requests or approvals,
including change of address notices, to be given under the terms of this Agreement
shall be given in writing, and conclusive ly shall be deemed served when delivered
persona lly, or on the third business day after the depos it thereof in the United States
mail, postage prepa id, first-class mail, addressed as hereinafte r provided. All notices,
demands, requests or approvals from Contractor to City shall be addressed to City at:

Attn: Racquel Valdez, Recreation Supervisor
Recreation and Senior Services Department
City of Newport Beach
3300 Newport Blvd.
PO Box 1768
Newport Beach, CA 92658
Phone: 949-644-3156
E-mail: recreation@newportbeachca.gov

5.2 All notices , demands, requests or approvals from City to Cont ractor shall
be addressed to Contracto r at the contact information provided on page 13 of this
Agreement.

6. INDEPENDENT CONTRACTOR

The parties intend and agree that at all times during the performance of services
under this Agreement that Contractor shall act as an Independent Contractor and shall
not be cons idered an agent or employee of City. As such , Contractor shall have the
sole legal responsibility to remit all federal and state income and socia l security taxes
and to provide for his/her own workers compensation and unemployment insurance and
that of his/her Representatives. Contractor also agrees to provide liability insurance as
required by City and described more fully below. City shall not be liable for any
payment or compensation in any form to Contractor other than as provided herein. City
reserves the right to employ other independent contractors and Contractors who teach
the same or similar classes. City shall provide Contractor with IRS 1090 or other
applicable IRS forms at the end of the calendar year for all fees paid to Contractor.

7. INSURANCE

7.1 Genera/ Liability Insurance. Contractor must provide and maintain at all
times genera l liability insurance in an amount not less than one million dollars
($1,000,000) per occurrence for bodi ly injury, personal injury, and property damage .
The policy shall carry a general liability special endorsement naming the City of Newport
Beach, its elected or appointed officers, employees, agents and volunteers as additional
named insured in the amount of one million dollars ($1,000,000) per occurrence.
Evidence of insurance certificate shall be sent to the Recreation & Senior Services
Department and must be approved by the City Risk Management or their designee prior
to the first Class/day of instruction.

7.1.1 Contractor shall have the option of purchasing coverage through
the City of Newport Beach's Special Event insurance program, or through Southern
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California Municipal Athletic Federation ("SCMAF") or providing his/her own coverage.
If a Contractor elects to obtain his/her own coverage, said coverage must have the
policy limits described above and be provided by an insurance carrier with a Best's
Insurance Guide Rating of A- (or higher) and Financial Size Category Class of VII (or
larger).

7.1.2 Contractor's insurance coverage shall be primary insurance and/or
primary source of recovery as respects to City, its elected or appointed officers , agents ,
officia ls, employees and volunteers with respect to all claims, losses or liability arising
directly or indirectly from the Contractor's operations or Service provided to the City.
Any insurance or self-insurance maintained by City, its officers, officials, employees and
volunteers shall be excess of the Contractor's insurance and shall not contribute with it.

7.1 .3 Said policy must also provide a written thirty (30) day notice of
cancellation (ten (10) day written notice for non-payment of premium) to the City of
Newport Beach Recreat ion & Senior Services Department, at the following address:
P.O. Box 1768/ 3300 Newport Boulevard, Newport Beach, CA 92658 .

7.2 Workers ' Compensation Insurance . By execut ing this Agreement,
Contractor certifies that Contractor is aware of and will comply with Section 3700 of the
Labor Code of the State of California requiring every emp loyer to be insured against
liability for workers' compensation or to undertake self- insurance before commencing
any work. Contractor shall carry the insurance or provide for self-insurance required by
California law to protect said Contractor from claims under the Workers ' Compensation
Act.

7.2.1 The insurer issuing the Workers' Compensat ion insurance shall
amend its policy by endorsement to waive all rights of subrogation against the City, its
elected or appo inted office rs, agents, off icials, emp loyees and volunteers . Contractor
shall submit to City, along with the required cert if icate of insurance a copy of such
waiver of subrogation endorsement.

7.2.2 In the event Contractor has no employees requiring Contractor to
provide Workers' Compensation insurance, Contractor shall so certify to City in writing
prior to City's execution of this Agreement.

7.3 Automobile Liability Coverage . Contractor shall maintain automob ile
insurance covering bodily injury and property damage for all activities of the Contractor
arising out of or in connection with work to be performed under this Agreement,
including coverage for any owned , hired, non-owned or rented vehicles, in an amount
not less than one million dollars ($1 ,000,000) combined single limit for each occurrence ,
or as approved by the City's Risk Manager or his/her designee.

7.4

1i
o

Please initial the statement that appl ies:

Contractor is providing a copy of the Gene ral Liability Ins urance w ith
Ad di tional Insured Endorsement that meets the above requirements.

Contractor shall be uti lizing the City provided insurance through
Southern Califo rn ia Munic ipal Athletic Fede rat ion ("SCMAF" ) and w ill
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pay all requ ire d fees billed on a quarterly basis by the City. I have
rev iewed the Contract Con tractor Handbook fo r complete
information. Please note that SCMAF does not provide coverage for
Worker's Compensation or Automobile Insurance Liability.

8. FINGERPRINTS AND CRIMINAL BACKGROUND CHECK

8.1 All Contractors and their Representatives must submit to and pass a
criminal background investigation by providing a complete set of fingerprints to the City
at least thirty (30) calendar days prior to teaching, substituting for Contractor, or
assisting with any Class. Such Contractors and their Representatives are required to
submit fees in the amount of up $73 per person to the City of Newport Beach,
Recreation and Senior Services Department, to cover all costs associated with
fingerprinting through the City of Newport Beach Police Department and the Department
of Justice. Fingerprints may be required to be updated every five (5) years.

8.2 In addition, all Classes involving minors age seventeen (17) or younger
must be taught in an open atmosphere where parents and guardians are able to
observe Class instruction, if so desired. At no time can the parent or guardian of a
minor be denied access to a Class .

9. TRANSPORTING OF MINOR PARTICIPANTS

9.1 Unless the Program specifically involves travel or transportation of minors
to an offsite location , Contractor, or Contractor's Representatives, shall not transport
any minor participant by vehicle or otherwise.

9.2 If, after the conclusion of any Class session, a minor participant has not
been picked up, Contractor shall make every effort to contact the minor participant's
parent , legal guardian , or other author ized individual to whom the minor may be
released. If no contact can be made with any of the above individuals, Contractor shall
contact the City Recreation Supervisor or Recreat ion Manager at the Recreat ion &
Senior Services Office at (949) 644-3 151 (Monday through Friday, 8 a.m. to 5 p.m.), or
the Park Patrol Division at (949) 795-2381 (Monday through Friday, 5 p.m. to 9 p.m. and
Saturday and Sunday, 9 a.m. to 5 p.m.). During all other hours, Contractor shall contact
the Watch Commander at the Newport Beach Police Department for assistance at (949)
644-3730.

10. CONFIDENTIALITY; OWNERSHIP OF DOCUMENTS

All Class rosters , participant addresses and contact information, and any other
such information or documents compiled by City and provided to Contractor, shall
remain the property of City. Contractor shall not release such information to others
without the prior written authorization by City. Contractor shall not use such information
for any other purpose than those authorized by City. All Class rosters, Class participant
addresses and contact information, shall be used by the Contractor solely for
administrat ion of Classes and performing City business . Contractor will take reasonable
steps consistent with the law to prevent distribution of such information. Contractor's
obligations under this Section shall survive the termination of this Agreement.
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11. USE OF NAMES AND LOGOS; ADVERTISING, PRESS RELEASES AND
PUBLICITY

Contractor shall not include City's name, logos or insignia , or photographs of the
Class site or participants , in any publicity pertaining to Contractor's services or Class in
any magazine, trade paper , newspaper, radio or telev ision production , Internet , or other
printed or electronic medium without the prior written consen t of City and participants.

12. BUSINESS LICENSE

Newport Beach Municipal Code Chapte r 5.04 provides that every business
operating in the City must obta in a business license prior to conducting business in the
City, and pay the required business license fee. This ordinance applies to businesses
operat ing at commercial or resident ial locations with in the City, or using a City of
Newport Beach address or P.O. Box for receiving mail. The City Business License Fee
is an annual tax, due every twelve (12) months . Contractor agrees to obtain a City
business license as required by Chapte r 5.04 and provide proof of compliance annually .
Business License Applications are available in the Reven ue Division Office in Newport
Beach City Hall. In certain circumstances, Contractor may be eligible for paying a
reduced Business License Tax , which is known as an Apportioned Business Tax. A
Declaration for Apportioned Business Tax is available in the Revenue Division Office at
City Hall. A copy of your Business License must be submitted with this Contract.
All Contractors must have a valid business license .

13. INDEMNIFICATION

13.1 General. Contractor shall indemnify, defend and hold harmless City, its
elected and appointed officers, employees , agents , representatives, the City Council,
boards and commissions ("Indemnified Part ies") with respect to any loss, liability, injury
or damage that arises out of, or is in any way related to, the acts or omissions of
Contractor, his or her employees, representa tives, officers and agents in the course of
performing services under this Agreement ; however, Contractor shall not be required to
indemnify City from any cla im arising from the sole negligence or willful misconduct of
the Indemnified Parties .

13.2 InteJlectual Property. Contractor shall defend, indemn ify, and hold
harmless the Indemnified Part ies from any claim of infringement or other proceed ings
brought against City for any intentional or unintentional violation by Contractor of the
legally protected rights of any third parties, with respect to works performed , logos
displayed, or written or digital materials provided by Contractor and used during the
performance of this Agreement. Such legally protected rights of third parties include but
are not limited to trade secrets, moral rights , proprietary acts , U.S. patents, trademarks ,
service marks and copyrights vested or issued as of the effective date of this
Agreement. If Contractor will be providing a publ ic performa nce of musical
compositions or arrangements that are subject to a license held by a third party, it is the
responsibility of Contractor to obtain the appropriate license to perform the material prior
to the public performance.
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14. TERMINATION

City has the right, at its sole discretion and with or without cause, to terminate
this Agreement at any time by giving three (3) calendar days prior written notice to
Contractor. In the event of termination under this Section, City shall pay Contractor on
a prorated basis for any Classes or Programs that were actua lly taught by Contractor, if
any, up to the effective date of termination.

15. CLAIMS

Unless a shorter time is specified elsewhere in this Agreement , before making its
final request for payment under the Agreement, Contractor shall submit to City in
writing, all claims for compensation under or arising out of this Agreement. Contractor's
acceptance of the final payment shall constitute a waiver of all claims for compensat ion
under or arising out of this Agreement except those previously made in writing and
identified by Contractor in writing as unsettled at the time of its final request for
payment. The Contractor and the City expressly agree that in addit ion to all claims filing
requirements set forth in the Agreement, the Contractor shall be required to file any
claim the Contractor may have against the City in strict conformance with the
Government Claims Act (Govt. Code §§ 900 et seq.).

16. STANDARD PROVISIONS

16.1 Compliance with all Laws. Contractor shall, at its own cost and expense,
comply with all statutes, ordinances, regulations and requirements of all governmental
entities, including federal, state, county or municipal, whether now in force or hereinafter
enacted .

16.2 Wa iver. A waiver by City of any term, covenant , or condition in the
Agreement shall not be deemed to be a waiver of any subsequent breach of the same
or any other term, covenant or condition.

16.3 Integrated Contract. This Agreement represents the full and complete
understanding of every kind or nature whatsoever between the parties hereto, and all
pre liminary negotiations and Agreements of whatsoever kind or nature are merged
herein. No verbal Contract or implied covenant shall be held to vary the provisions
herein.

16.4 Conflicts or Inconsistencies. In the event there are any conflicts or
inconsistencies between this Agreement and the Exhibits attached hereto, the terms of
this Agreement shall govern.

16.5 Amendments. This Agreement may be modified or amend ed only by a
written document executed by both Contractor and City and approved as to form by the
City Attorney.

16.6 Contro lling Law and Venue. The laws of the State of California shall
govern this Agreement and all matters relating to it and any action brought relating to
this Agreement shall be adjudicated in a court of competent jurisdiction in the County of
Orange, State of California.
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16.7 Equal Opportunity Employment. Contractor represents that it is an equal
opportunity employer and it shall not discriminate against any subcontractor, emp loyee
or applicant for employment because of race, religion, color, national origin, handicap,
ancestry, sex, age or any other impermissible basis under law.

16.8 Interpretation. The terms of this Agreement shall be construed in
accordance with the meaning of the language used and shall not be construed for or
against either party by reason of the authorship of the Agreement or any other rule of
construct ion which might otherwise apply .

16.9 Severab ility. If any term or portion of this Agreement is held to be invalid,
illegal, or otherwise unenforceable by a court of competen t jurisdiction, the remaining
provisions of this Agreement shall cont inue in full force and effect.

16.10 No Attorney's Fees. In the event of any dispute or legal action arising
under this Agreement, the prevailing party shall not be entitled to attorney's fees.

16.11 Counterparts . This Agreement may be executed in two or more
counterparts , each of which shall be deemed an original and all of which together shall
constitute one (1) and the same instrument.

[SIGNATURES ON NEXT PAGE]
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IN WITNESS WHEREOF, the parties have caused this Agreement to be
executed on the dates written below.

APPROVED AS TO FORM:
CITY ATTORNEY'S OFFICE
Date: /)... /C;;/lJ.-.

BY "~AaUl/t.Harp \VIQ I L-5
City Attorney

CITY OF NEWPORT BEACH,
A california1mun icipal corporation
Date: /;}_Lt / 1 )-

By: ~£ j ~ ' -{~}
L~I: V
Recreation and Senior Services Director

By:
Leilani I. Brown
City Clerk

ATTEST:
Date: .L------'--"--'-_

CONTRACTOR: Karen Halley

Signature Date Print Name Print Title

Business Mailing Address, City, State Zip

('9 ) If/~ . 1 'ffJld
cell Phone '-=Bu-s"7in- e-s-s""P"""h-on-e--

;/)J!t II-N4,Jp cai: Oe i-
E-maii Addrelis Afternate E-mail

Home Phone

Tax 101SSN

Alternate Phone

Business Webs ite

Home Address (if different from business mailing address)

[END OF SIGNATURES]

Attachments : Exhibit A-Representat ive Approva l Form

f:\users\oca\shared\working filecontract tempfateslrecreation templatesVndependent contractor agreement recreation instructor
template fina l.dotx
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EXHIBIT A
SUBCONTRACTOR AFFROVAL FORM

PLEASE PRINTL EGIBLY

C ONTRACTOR N AME : _

SUBCONTRACTOR NAi\m: _

ADDRESS: _

CITY, STATE ZIP: _

D ATE OF BIRTH: PHONEU _

EMAIL: _ --'- _

DATES IGNA TURE OF CONTRACTOR: _ -'---- ----"""'-'-"-- _

CUYUSEONLY

YES

CONTRACT U: _

F INGERPRINTS

PAID FOR:

BACKGROUND:
CLEARED

YES

CLEARED TO
W ORK

YES

P HOTO TAKEN: YES

CONTRACTOR (
N OTIFIE D BYEMAI':-L- -----'

YES No
STAPF SIGNATURE/DATE

ApPRoyE:D BY:

L>.URA DITWEILER, DIRECTOR

RECREATION & SENIORSERVICES DEPARTI£ENT
DATE



INDEPENDENT CONTRACTOR AGREEMENT
SENIOR SERVICES INSTRUCTOR

This Independent Contractor Agreement ("Agreement") is made and entered into as of
this 1st day of January, 2013 by and between the City of Newport Beach, a California
Municipal Corporation and Charter City ("City"), and Michelle Zehnder Caumiant, a
sole proprietor ("Contractor") to provide the classes or programs in Dancing ("Class" or
"Program") hereby agreed upon, as scheduled and described in the Newport Navigator
and/or OASIS News, which is incorporated herein by this reference , and as approved
in writing by the City.

NOW, THEREFORE, it is mutually agreed by and between the undersigned
parties as follows:

1. TERM

The term of this Agreement shall commence on the Effective Date, and shall
terminate on December 31, 2014 unless terminated earlier as provided herein.

2. COMPENSATION

2.1 City shall pay Contractor within twenty one (21) business days after the
last Class meeting. City shall pay the Contractor an amount equal to 70 percent of the
amount of the total enrollment fees collected , minus the non-resident fee and a five
dollar and no/100 ($5.00) per person administration fee for each Class held.

2.2 For classes held at the OASIS Senior Center that begin at 5:00pm or later
the City shall pay the Contractor an amount equal to 65 percent of the amount of the
total enrollment fees collected , minus the non-resident fee and a five dollar and no/100
($5.00) per person administration fee for each Class held.

2.3 The City pays Contractors electronically; the Contractor shall be
respons ible for ensuring an up to date "Direct Deposit Authorization Form" is on file with
the City.

2.4 (When applicable) Contracto rs providing Classes or Programs at Mariners
Elementary School and/or Newport Elementary School ("Schools") shall submit to the
City written notice of actual costs incurred in the performance of services under this
Agreement to conduct the Class or Program at the Schools. Subject to the City's
written acceptance of Contractor's actual costs, City shall reimburse the Contractor one
hundred percent (100%) of the actual costs incurred within twenty one (21) business
days after the last Class or Program meeting .

3. DUTIES OF CITY

3.1 Registration. City shall register all participants and shall collect all
enrollment fees. Contractor shall not accept enrollment fees directly from a participant
unless the City approves , in advance and in writing, the acceptance of enrollment fees
by the Contracto r. Contracto rs shall only collect material fees that are pre-approved by
the City and published in advance in the Newport Navigator and/or the OASIS News (if
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applicable). Such material fees shall be collected by Contractor at the first Class
meeting .

3.2 Publicity. City shall provide publicity for the Class in the Newport
Navigator (published on a quarterly basis) andlor the OASIS News (published on a
monthly basis). City shall have the sole discretion to decide what information will be
included in the Newport Navigator and/or the OASIS News about the Class and the
Contractor. Publicity may also include flyers created by the City or the Contractor.
Contractor created flyers must be approved in writing by the City before distribution.

3.3 Class Facility. City shall provide a location for the Class without charging
Contractor any rental fees, unless otherwise agreed by the parties. The Contractor will
request dates and times for the Classes and the City will inform the Contractor if the
facility is available. It is the Contractor's sole responsibility to request these
dates/t imes, the City will not schedule the Contractor's Classes for them.

3.4 Refund Processing. City shall provide refunds to participants when:

3.4 .1 The participant drops the Class before the second Class meeting;

3.4.2 The participant drops a one (1) day or more workshop five (5)
business days before the workshop begins; or

3.4.3 The Class is canceled by the City or Contracto r. In the latter
instance, the Contractor must provide the City with all required paperwork.

3.5 Class Roster, Sign-Out and Attendance Sheets. City shall provide Class
rosters, sign-out sheets and attendance sheets to Contractor online via
http://newportbeachca.gov/index.aspx?page=1432. Contractor is responsible for
requesting log-in and password information from the City.

4. CONTRACTOR DUTIES

4.1 Contractors. Contractor hereby certifies that helshe or any subcontractor,
representative or employee (collectively "Representatives") who will be teaching the
Class or assisting in teaching the Class are qualified to do so, and qualified to perform
the services described above and in the Program outline submitted to City. Contractor
is responsible for all Class curriculum development. Contractor is responsible for
training, supervising, evaluating, schedul ing, and any other requirements by law for all
Representatives. Contracto r warrants that it will continuously furnish the necessary
personnel to provide the Program or Classes as contemplated by this Agreement.

4.2 Representatives. Contractor shall provide the City with the name(s),
address(es) and phone number(s) of all Representat ives who will be providing any
services pursuant to this Agreement. All Representatives of Contractor must comply
with the Fingerprint Policy (see Section 8). All Representatives must be able to provide
proof of legal right to work in the United States.

4.2.1 Representative Approval Form. Attached as Exhibit A, and
incorporated herein by reference, is the Representative Approval Form ("Form"). Each
Contractor Representat ive is required to obtain the written approval of the Recreation
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and Senior Services Director prior to performing any services under this Agreement.
Prior to Contractor using any Representative to provide any services pursuant to this
Agreement, Contractor shall submit to the City a completed Form for each
Representative that Contractor desires to use to provide services pursuant to this
Agreement. Contractor, at the sole discretion of City, shall remove from the Program
any Representative assigned to the performance of services pursuant to this Agreement
upon written request of City.

4.3 )j' l~se initial the statement that applies :

iC~l~i11 not be using Representatives or employees.

o I will be using Representatives. Any completed and approved Form
shall be incorporated herein by reference. Contractor shall not
authorize any Representative to provide services pursuant to this
Agreement unless and until the Recreation and Senior Services
Director has approved in writing the completed Form for that
individual Representative.

4.4 Subcontracting. Contractor shall not subcontract or assign any portion of
the rights, obligations or duties required under this Agreement , without first obta ining
prior written approva l from the City. Subcontracts, if any, shall contain a provision
making them subject to all provisions of this Agreement.

4.5 Supplies/Equipment. Contractor shall be responsible for providing all
supplies, equipment, personnel, materials , and any additional publicity desired for the
class, at Contractor's sole expense. Contractor shall also be respons ible for repairing
and maintaining all equipment and supplies in good working condition.

4.6 Anti-Discrimination Laws. Contractor agrees and certif ies that , except as
permitted by law, no person shall , on the grounds of race, religious creed , color,
national origin , ancestry, age, physical disabil ity, mental disability , medical condition,
including the medical condition of Acquired Immune Deficiency Syndrome (AIDS) or any
condition related thereto , marital status, sex, sexua l orientation or any other
impermissible basis under the law, be excluded from participation in, or be denied the
benefits of the services provided pursuant to this Agreement, and Contractor agrees not
to discriminate on said grounds in the hiring and retention of employees and
Representat ives, unless authorized under Section 12940 of the Californ ia Government
Code. Contractor shall , where applicable , conform to the requirements of the
Americans with Disabilities Act in the performance of this Agreement.

4.7 Class Size. Contractor shall determine the minimum and maximum
number of participants required for each Class to ensure the quality and safety of the
Class participants. Contractor or Contractor's authorized representat ive is required to
attend the first Class meeting of all Class offerings advertised in the Newport Navigator
and/or OASIS News unless Contractor cancels the Class three (3) business days prior
to the start date, with the prior written approva l of City. In the event of such approved
cancellation, Contractor shall be respons ible for informing all registered participants. In
the event that the minimum number of participants is not met by the first Class meeting,
the Class shall be cancelled and the Contractor shall not be compensated for attending
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the first meeting or for any cancelled Class. Contractor shall not be obligated to provide
any additional services in regards to the cancelled Class. If the minimum number of
participants is met or exceeded , the Class shall be held as schedu led (even if any of the
initial participants subsequently drop the Class), subject to Section 14 of this
Agreement. If the demand is such that an additional Class could be offered , it shall be
taken under considerat ion and negotiated between City and Contractor. If class(es) are
cancelled for two (2) consecutive quarters due to lack of enrollment, the class will not be
scheduled again until City determines that public demand has increased .

4.8 Use of Non-City Facilities for Classes. If Contractor desires to conduct the
Class at his/her place of business, or some other non City-owned site or facility,
Contractor must:

4.8.1 Notify City at least twenty-four (24) hours in advance;

4.8.2 Provide sufficient parking for all participants;

4.8.3 Post signs at the site to direct participants to the location of class;
and

4.8.4 Allow access to City staff to the location when requested .

4.9 Absences. Contractor shall obtain permission from City one (1) week prior
to any planned absence from the class, and confirm all cancellations and/or make-up
classes, in writing, with OASIS Senior Center's administrative office staff . In the event
of illness, Contractor is required to notify City and Participants twelve (12) hours prior to
any Class cancellation .

4.9.1 City urges Contractor to get a substitute Representative whenever
possible instead of cancelling Classes . Contractor shall obta in City's prior written
approva l of any substitute Representative. Any substitute Representative must have
completed a criminal background check pursuant to Section 8 prior to teaching any City
Programs or Classes and must have an authorized Representative Approval Form on
file with the City.

4.9.2 When cancelling a Class, Contractor shall contact all participants
as soon as possible.

4.10 Contact Information. Contracto r is required to notify City in writing of any
name, address, telephone number, email, website or direct deposit payment changes
within forty eight (48) hours of such change.

4.11 Camp Participant Emergency Waiver Form Requirements. All Contracto rs
who offer camps shall require all partic ipants to complete and return to Contracto r, or
his/her designee, on or before the first day of camp, a City issued "Emergency Contact
Information Form".

4.12 Sign-Out Sheets. All Camp Contractors with participants ages 10 years
and younger, must have a legal guardian sign out each Class participant after each
Class. Sign out sheets along with Attendance sheets are available to the Contractor
online through their instructor login.
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4.13 Other Requirements. Contractors shall:

4.13.1 Cooperate fully with all reasonable requests from City staff;

4.13.2 Maintain the highest degree of participant safety possible;

4.13.3 Immediately report to the Recreation & Senior Services Office any
injuries as a result of Class participation;

4.13.4/njuries or Damages. Immediately report to the Recreation and
Senior Services Office any injuries as a result of Class participation , damages to the
classroom or Program facility that could cause potential injury to a Class participant,
and/or other needed maintenance repairs. Contact the Recreation and Senior Services
Office staff by phone or email;

4.13.5 Clear all participants from the designated Class area at the end of
Class time unless participants continue to use public City facilities for personal use
without conflict with other scheduled activities and in accordance with posted hours and
availability limitations;

4.13.6 Ensure that any music or sound system is kept at levels that will not
interfere with other classes or create a public disturbance/nuisance;

4.13.7 Close and secure the room or building at the end of each Class;

4.13.8 Turn off any lights, heat, air condit ioning, or other utilities when
Class is finished;

4.13.9 Complete and return the quarterly "Contract Class Schedule"
requested by the City if Contractor wishes to be a part of the marketing materials;

4.13 .10 Know facility rules and regulations and provide pertinent
information (i.e, refunds) to participants;

4.13 .11 Abide by all City policies and procedures including , but not
limited to, the requirements set forth in the Newport Navigator and OASIS News and the
current Contractor Handbook which is incorporated herein by this reference.
Contractor's signature on this Agreement signifies acknowledgement of receipt of the
Contractor Handbook.

4.13.12 Contractor Photo ID Badge. Contractors and their
Representatives are required to wear a City provided Contractor Photo 10 Badge at all
times while engaging in services for the City. Contractor shall be required to pay $5.00
for any lost or replacement Contractor Photo 10 Badge. Contractor Photo 10 Badges
are distributed upon renewal of their Agreement with City.

5. NOTICES

5.1 Unless otherwise indicated , all notices, demands, requests or approvals ,
including change of address notices, to be given under the terms of this Agreement
shall be given in writing, and conclusively shall be deemed served when delivered

MICHELLE ZEHNDER CAUMIANT Page 5



personally . or on the third business day after the deposit thereof in the United States
mail, postage prepaid, first-class mail, addressed as hereinafter provided . All notices,
demands , requests or approvals from Contractor to City shall be addressed to City at:

Attn : OASIS Senior Center Administrat ive Office, Recreation Supervisor
City of Newport Beach
801 Narcissus Ave.
Corona del Mar, CA 92625
Phone: 949-718-1822
E-mail: mbyers@newportbeachca.gov

5.2 All notices, demands, requests or approvals from City to Contractor shall
be addressed to Contractor at the contact information provided on page 13 of this
Agreement.

6. INDEPENDENT CONTRACTOR

The parties intend and agree that at all times during the performance of services
under this Agreement that Contractor shall act as an Independent Contractor and shall
not be considered an agent or employee of City. As such, Contractor shall have the
sole legal responsibility to remit all federal and state income and social security taxes
and to provide for his/her own workers compensation and unemployment insurance and
that of his/her Representatives. Contractor also agrees to provide liability insurance as
required by City and described more fully below. City shall not be liable for any
payment or compensation in any form to Contractor other than as provided herein. City
reserves the right to employ other independent contractors and Contractors who teach
the same or similar classes. City shall provide Contractor with IRS 1090 or other
applicable IRS forms at the end of the calendar year for all fees paid to Contractor.

7. INSURANCE

7.1 Genera/ Liability Insurance . (Required for senior fitness programs
only) Contractor must provide and maintain at all times general liability insurance in an
amount not less than one million dollars ($1,000,000) per occurrence for bodily injury ,
personal injury, and property damage. The policy shall carry a general liability special
endorsement naming the City of Newport Beach, its elected or appointed officers,
employees , agents and volunteers as additional named insured in the amount of one
million dollars ($1,000,000) per occurrence. Evidence of insurance certificate shall be
sent to the Recreation & Senior Services Department and must be approved by the City
Risk Management or their designee prior to the first Class/day of instruction .

7.1.1 Contractor shall have the option of purchasing coverage through
the City of Newport Beach's Special Event insurance program, or through Southern
California Municipal Athlet ic Federation ("SCMAF") or providing his/her own coverage .
If a Contractor elects to obta in his/her own coverage, said coverage must have the
policy limits described above and be provided by an insurance carrier with a Best's
Insurance Guide Rating of A- (or higher) and Financia l Size Category Class of VII (or
larger).
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7.1.2 Contractor's insurance coverage shall be primary insurance and/or
primary source of recovery as respects to City, its elected or appointed officers, agents,
officials, employees and volunteers with respect to all claims, losses or liability arising
directly or indirectly from the Contractor's operations or Service provided to the City.
Any insurance or self-insurance maintained by City, its officers, officia ls, employees and
volunteers shall be excess of the Contractor's insurance and shall not contribute with it.

7.1 .3 Said policy must also provide a written thirty (30) day notice of
cancellation (ten (10) day written notice for non-payment of premium) to the City of
Newport Beach Recreation & Senior Serv ices Department, at the following address:
P.O. Box 1768/ 3300 Newport Boulevard, Newport Beach, CA 92658 .

7.2 Workers' Compensation Insurance . By executing this Agreement,
Contractor certifies that Contractor is aware of and will comply with Section 3700 of the
Labor Code of the State of Californ ia requiring every employer to be insured against
liability for workers' compensation or to undertake self-insurance before commencing
any work. Contractor shall carry the insurance or provide for self- insurance required by
Californ ia law to protect said Contractor from claims under the Workers' Compensation
Act.

7.2.1 The insurer issuing the Workers' Compensation insurance shall
amend its policy by endorsement to waive all rights of subrogation against the City, its
elected or appointed officers, agents, officials , employees and volunteers. Contractor
shall submit to City, along with the required certificate of insurance a copy of such
waiver of subrogation endorsement.

7.2.2 In the event Contractor has no employees requiring Contractor to
provide Workers' Compensation insurance, Contractor shall so certify to City in writing
prior to City's execution of this Agreement.

7.3 Automobile Liability Coverage. Contractor shall maintain automobile
insurance covering bodily injury and property damage for all activities of the Contractor
arising out of or in connection with work to be performed under this Agreem ent,
including coverage for any owned , hired, non-owned or rented vehicles, in an amount
not less than one million dollars ($1,000,000) combined single limit for each occurrence,
or as approved by the City's Risk Manager or his/her designee.

7.4

D

Please initial the statement that applies:

Contractor is providing a copy of the General Liability Insurance with
Additional Insured Endorsement that meets the above requirements.

Contractor shall be util izing the City provided insurance through
Southern California Municipa l Athletic Federation ("SCMAF") and wil l
pay all required fees billed on a quarterly basis by the City. I have
rev iewed the Contract Contractor Handbook fo r co mplete
information. Please note that SCMAF does not provide coverage for
Worker 's Compensation or Automobile Insurance Liability.
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8. FINGERPRINTS AND CRIMINAL BACKGROUND CHECK

8.1 All Contractors and their Representatives must submit to and pass a
criminal background investigation by providing a complete set of fingerprints to the City
at least thirty (30) calendar days prior to teaching, substituting for Contractor, or
assisting with any Class. Such Contractors and their Representatives are required to
submit fees in the amount of up $73 per person to the City of Newport Beach,
Recreation and Senior Services Department, to cover all costs associated with
fingerprinting through the City of Newport Beach Police Department and the Department
of Justice . Fingerprints may be required to be updated every five (5) years.

8.2 In addition, all Classes involving minors age seventeen (17) or younger
must be taught in an open atmosphere where parents and guardians are able to
observe Class instruction, if so desired . At no time can the parent or guardian of a
minor be denied access to a Class.

9. CONFIDENTIALITY; OWNERSHIP OF DOCUMENTS

All Class rosters , participant addresses and contact information, and any other
such information or documents compiled by City and provided to Contractor, shall
remain the property of City. Contractor shall not release such information to others
without the prior written authorization by City. Contractor shall not use such information
for any other purpose than those authorized by City. All Class rosters, Class participant
addresses and contact information, shall be used by the Contractor solely for
administration of Classes and performing City business. Contractor will take reasonable
steps consistent with the law to prevent distribution of such information. Contractor's
obligations under this Section shall survive the termination of this Agreement.

10. USE OF NAMES AND LOGOS; ADVERTIS ING, PRESS RELEASES AND
PUBLICITY

Contractor shall not include City's name , logos or insignia, or photographs of the
Class site or participants, in any publicity pertaining to Contractor's services or Class in
any magazine, trade paper, newspaper, radio or television production , Internet , or other
printed or electronic medium without the prior written consent of City and participants .

11. BUSINESS LICENSE

Newport Beach Municipal Code Chapter 5.04 provides that every business
operat ing in the City must obtain a business license prior to conducting business in the
City, and pay the required business license fee. This ordinance applies to businesses
operating at commercial or residential locations within the City, or using a City of
Newport Beach address or P.O. Box for receiving mail. The City Business License Fee
is an annual tax , due every twelve (12) months. Contractor agrees to obtain a City
business license as required by Chapter 5.04 and provide proof of compliance annually .
Business License Applications are available in the Revenue Division Office in Newport
Beach City Hall. In certain circumstances, Contractor may be eligible for paying a
reduced Business License Tax, which is known as an Apportioned Business Tax. A
Declaration for Apportioned Business Tax is available in the Revenue Division Office at
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City Hall. A copy of your Business License must be submitted with this Contract.
All Contracto rs must have a valid business license.

12. INDEMNIFICATION

12.1 General. Contractor shall indemnify, defend and hold harmless City, its
elected and appointed officers , employees, agents , representatives, the City Council ,
boards and commissions ("Indemnified Parties") with respect to any loss, liability, injury
or damage that arises out of, or is in any way related to, the acts or omissions of
Contractor, his or her employees, representatives, officers and agents in the course of
performing services under this Agreement; however, Contractor shall not be required to
indemnify City from any claim arising from the sole negligence or willful misconduct of
the Indemnified Parties.

12.2 Intellectual Property. Contractor shall defend , indemnify, and hold
harmless the Indemnified Parties from any claim of infringement or other proceedings
brought against City for any intentional or unintentional violation by Contractor of the
legally protected rights of any third parties, with respect to works performed , logos
displayed, or written or digital materials provided by Contractor and used during the
performance of this Agreement. Such legally protected rights of third parties include but
are not limited to trade secrets , moral rights, proprietary acts, U.S. patents, tradema rks,
service marks and copyrights vested or issued as of the effective date of this
Agreement. If Contractor will be providing a public performance of musical
compositions or arrangements that are subject to a license held by a third party, it is the
responsibility of Contractor to obtain the appropriate license to perform the material prior
to the public performance .

13. TERM INATION

City has the right, at its sole discretion and with or without cause, to terminate
this Agreement at any time by giving three (3) calendar days prior written notice to
Contracto r. In the event of termination under this Section, City shall pay Contracto r on
a prorated basis for any Classes or Programs that were actually taught by Contractor, if
any, up to the effective date of termination.

14. CLAIMS

Unless a shorter time is specified elsewhere in this Agreement, before making its
final request for payment under the Agreement, Contractor shall submit to City in
writing, all claims for compensation under or arising out of this Agreement. Contractor's
acceptance of the final payment shall constitute a waiver of all claims for compensation
under or arising out of this Agreement except those previously made in writing and
identified by Contractor in writing as unsettled at the time of its final request for
payment. The Contractor and the City expressly agree that in addition to all claims filing
requirements set forth in the Agreement, the Contractor shall be required to file any
claim the Contractor may have against the City in strict conformance with the
Government Claims Act (Govt, Code §§ 900 et seq.).
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15. STANDARD PROVISIONS

15.1 Compliance with all Laws. Contractor shall, at its own cost and expense,
comply with all statutes, ordinances, regulations and requirements of all governmental
entities, including federal, state, county or municipal, whether now in force or hereinafter
enacted .

15.2 Waiver. A waiver by City of any term, covenant, or cond ition in the
Agreement shall not be deemed to be a waiver of any subsequent breach of the same
or any other term, covenant or condition.

15.3 Integrated Contract. This Agreement represents the full and complete
understanding of every kind or nature whatsoever between the parties hereto, and all
prelirninary negotiations and Agreements of whatsoever kind or nature are merged
herein. No verbal Contract or implied covenant shall be held to vary the provisions
herein .

15.4 Conflicts or Inconsistencies. In the event there are any conflicts or
inconsistencies between this Agreement and the Exhibits attached hereto, the terms of
this Agreement shall govern .

15.5 Amendments. This Agreement may be modified or amended only by a
written document executed by both Contractor and City and approved as to form by the
City Attorney.

15.6 Controlling Law and Venue. The laws of the State of California shall
govern this Agreement and all matters relating to it and any action brought relating to
this Agreement shall be adjudicated in a court of competent jurisdiction in the County of
Orange , State of California.

15.7 Egual Opportunity Employment. Contractor represents that it is an equal
opportunity employer and it shall not discriminate against any subcontractor, employee
or applicant for employment because of race, religion, color, national origin, handicap ,
ancestry, sex, age or any other impermissible basis under law.

15.8 Interpretation. The terms of this Agreement shall be construed in
accordance with the meaning of the language used and shall not be construed for or
against either party by reason of the authorship of the Agreement or any other rule of
construction which might otherwise apply.

15.9 Severability. If any term or portion of this Agreement is held to be invalid,
illegal , or otherwise unenforceable by a court of competent jurisdiction, the remaining
provisions of this Agreement shall continue in full force and effect.

15.10 No Attorney's Fees. In the event of any dispute or legal action arising
under this Agreement, the prevailing party shall not be entitled to attorney's fees .

15.11 Counterparts. This Agreement may be executed in two or more
counterparts, each of which shall be deemed an original and all of which together shall
constitute one (1) and the same instrument.
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IN WITNESS WHEREOF, the parties have caused this Agreement to be
executed on the dates written below.

CITY OF NEWPORT BEACH,
A California municipal corporat ion

Date: \). . l'-\ . l?-

BY:~~"-b-,b~::':::::::==----------:-;Jr- -A=~.2..!::::::.""---==:-+'~~~.::c:,=~~
Aa C. Harp ra Detweiler '
City Attorney ~ \; r.J reation and'Senior Services Director

APPROVED AS TO FORM:
CITY ATTORNEY'S OFFICE

'1r10-/ 0Date:---L:c-f-7if-":"::-,-;-::__

By: cCLO~ 00 /~
Leilani I. Brown <::

City Clerk

CONTRACTOR: MICHELLE ZEHNDER CAUMIANT

IL - 1-
Date

Signature Date Print Name Print Title

2227 Via Puerta #P ; Laguna Woods, CA 92637
Business Mailing Address, City, State Zip Tax 101 ::;::;N

.'

(949) 293-7930
Cell Phone

m.caumiant@att.net

Business Phone
(949) 454-2585
Home Phone Alternate Phone

E-mail Address Alternate E-mail Business Website

Home Address (if different from business mailing address)

[END OF SIGNATURES]

Attachments: Exhibit A-Representative Approval Form

document1
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EXHIBIT A
REPRESENTATNE/SUBCONTRACTOR APPROVAL FORM

PLEASE PRINT LEGIBLY

CONTRACTORNAME: _

SUBCONTRACTOR N AJ",\E: _

ADDRE SS: _

CI1Y, STATE ZI P: _

DATE OF BIRTH: PHONE# _

EMAIL: _

DATESIGNATURE OF CONTRACTOR: ----'~'"""_ _

GrrUSEONLY

YES

CONTRACf #: _

F INGERPRINTS
PAID FOR:

BACKGROUND:
CLEARED

YES

CLEARED TO
W ORK

YES

PHOTO TAKEN: YES

CONTRAcrOR [
NOT IFIED BY EMAIL- - --'

YES No
STAFF S IGNATURE/DATE

APPROVED BY; :--_=-__--::- _
LAURA D E1WEILER, D IRECTOR

REcREATION & SENIOR SERVI CES D EPARTMENT
D ATE



INDEPENDENT CONTRACTOR AGREEMENT
RECREATION INSTRUCTOR

This Independent Contractor Agreement ("Agreement") is made and entered into
as of this 1st day of January, 2013 ("Effective Date") by and between the City of
Newport Beach, a California Municipal Corporation and Charter City ("City"), and
Amberlee Meyer, a sole proprietor ("Contractor") to provide the classes or programs in
Fitness ("Class" or "Program") hereby agreed upon, as scheduled and described in the
Newport Navigator and/or OASIS News, which is incorporated herein by this reference,
and as approved in writing by the City.

NOW, THEREFORE, it is mutually agreed by and between the undersigned
parties as follows:

1. TERM

The term of this Agreement shall commence on the Effective Date, and shall
terminate on December 31,2014 unless terminated earlier as provided herein.

2. COMPENSATION

2.1 City shall pay Contractor within twenty one (21) business days after the
last Class meeting. City shall pay the Contractor an amount equal to:

• s ixty (60%) percent at all locations except for West Newport Community
Center

• s ixty (65%) percent at West Newport Community Center

of the amount of the total enrollment fees collected , minus the non-resident fee and a
five dollar and no/100 ($5.00) per person administration fee for each Class held.

2.2 The City pays Contractors electronically; the Contractor shall be
responsible for ensuring an up to date "Direct Deposit Authorization Form" is on file with
the City.

2.3 (When applicable) Contractors providing Classes or Programs at Mariners
Elementary School and/or Newport Elementary School ("Schools") shall submit to the
City written notice of actual costs incurred in the performance of services under this
Agreement to conduct the Class or Program at the Schools . Subject to the City's
written acceptance of Contractor's actual costs, City shall reimburse the Contracto r one
hundred percent (100%) of the actual costs incurred within twenty one (21) business
days after the last Class or Program meeting.

3. DUTIES OF CITY

3.1 Registration. City shall register all participants and shall collect all
enrollment fees. Contractor shall not accept enrollment fees directly from a participant
unless the City approves, in advance and in writing, the acceptance of enro llment fees
by the Contractor. Contractors shall only collect material fees that are pre-approved by
the City and published in advance in the Newport Navigator and/or the OASIS News (if
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applicable). Such material fees shall be collected by Contractor at the first Class
meeting.

3.2 Publicity. City shall provide publicity for the Class in the Newport
Navigator (published on a quarterly basis) and/or the OASIS News (published on a
monthly basis). City shall have the sole discret ion to decide what information will be
included in the Newport Navigator and/or the OASIS News about the Class and the
Contractor. Publicity may also include flyers created by the City or the Contractor.
Contractor created flyers must be approved in writing by the City before distribution.

3.3 Class Facility. City shall provide a location for the Class without charging
Contractor any renta l fees, unless otherwise agreed by the parties. The Contractor will
request dates and times for the Classes and the City will inform the Contractor if the
fac ility is available . It is the Contractor's sole respons ibility to request these
dates/times, the City will not schedule the Contractor's Classes for them .

3.4 Refund Processing. City shall provide refunds to participants when :

3.4.1 The participant drops the Class before the second Class meeting;

3.4.2 The participant drops a one (1) day or more workshop five (5)
business days before the workshop begins ; or

3.4.3 The Class is canceled by the City or Contractor. In the latter
instance , the Contractor must provide the City with all required paperwo rk.

3.5 Class Roster, Sign-Out and Attendance Sheets. City shall provide Class
rosters, sign-out sheets and attendance sheets to Contractor online via
http://newportbeachca.gov/index.aspx?page=1432 . Contractor is responsible for
requesting log-in and password information from the City.

4. CONTRACTOR DUTIES

4.1 Contractors. Contractor hereby certif ies that he/she or any subcontractor,
representative or employee (collectively "Representatives") who will be teaching the
Class or assisting in teaching the Class are qualified to do so, and qualified to perform
the services described above and in the Program outline submitted to City. Contractor
is responsible for all Class curriculum development. Contractor is responsible for
training, supervising, evaluating, scheduling, and any other requirements by law for all
Representatives. Contractor warrants that it will continuous ly furnis h the necessary
personnel to provide the Program or Classes as contemplated by this Agreement.

4.2 Representatives. Contractor shall provide the City with the name(s),
address (es) and phone number(s) of all Representatives who will be providing any
services pursuant to this Agreement. All Representatives of Contractor must comply
with the Fingerprint Policy (see Sect ion 8). All Representatives must be able to provide
proof of legal right to work in the United States .

4.2.1 Representative Approval Form. Attached as Exhibit A, and
incorporated herein by reference, is the Representative Approval Form ("Form"). Each
Contractor Representative is required to obtain the written approval of the Recreation
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and Senior Serv ices Directo r prior to performing any serv ices under this Agreement.
Prior to Contracto r using any Representative to provide any serv ices pursuant to this
Agreement, Contractor shall submit to the City a completed Form for each
Representative that Contractor des ires to use to provide serv ices pursuant to this
Agreement. Contractor, at the sale discretion of City, sha ll remove from the Program
any Representative assig ned to the performance of serv ices pursuant to this Agreement
upon written request of City.

4 .3 Please initial the statement that applies:

~ I wi ll not be using Representatives o r employees.

o I wi ll be us ing Representatives. Any completed and approved Form
shall be incorporated here in by reference. Contractor shall not
authorize any Representative to provide services pursuant to th is
Agreement unless and until the Recreation and Senior Services
Director has approved in writing the completed Form for that
individual Representative.

4 .4 Subcontracting. Contractor sha ll not subcontract or ass ign any portion of
the rights, ob ligations or duties required under this Agreeme nt, without first obtaining
prior written approval from the City. Subcontracts, if any , shall contain a provis ion
making them subject to all provisions of th is Agreement.

4.5 Supplies/Equipment. Contractor shall be responsible for providing all
supp lies , equipment, personnel , materials, and any additional publicity desired for the
class, at Contractor's sole expense. Contractor shall also be responsib le for repai ring
and ma inta ining all equ ipment and supp lies in good working cond ition.

4.6 Anti-Discrimination Laws. Contractor agrees and certifies that, except as
permitted by law, no person shall, on the grounds of race, religious creed , color,
national origin , ance stry, age , physical disability, mental disability, medical condition,
including the medical cond ition of Acq uired Immune Deficiency Syndrome (AI DS) or any
condition related thereto, marita l status, sex, sexua l orientation or any other
impermissible basis under the law, be excluded from participation in, or be denied the
benefits of the services provided pursuant to this Agreement, and Contractor agrees not
to discriminate on said grounds in the hiring and retention of employees and
Representatives , unless authorized under Section 12940 of the California Government
Code. Contractor shall , where applicable, conform to the requirements of the
Americans with Disabilities Act in the performance of this Agreement.

4.7 Class Size. Contractor sha ll determine the minimum and maximum
numbe r of participants required for each Class to ensure the quality and safety of the
Class participants. Contractor or Contractor 's authorized representative is required to
attend the first Class meeting of all Class offe rings advertised in the Newport Navigato r
and/or OASIS News unless Contractor cance ls the Class three (3) business days prior
to the start date, with the prior written approval of City. In the event of such app roved
cancellation , Contractor shall be responsible for informing all registered participants. In
the event that the minimum num ber of participants is not met by the first Class meeting,
the Class shall be cancelled and the Contractor shall not be compensated for attending
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the first meeting or for any cancelled Class . Contractor shall not be obligated to provide
any additional services in regards to the cancelled Class . If the minimum number of
participants is met or exceeded, the Class shall be held as scheduled (even if any of the
initial participants subsequently drop the Class) , subject to Section 14 of this
Agreement. If the demand is such that an additional Class could be offered, it shall be
taken under consideration and negotiated between City and Contractor. If class(es) are
cancelled for two (2) consecutive quarters due to lack of enrollment, the class will not be
schedu led again until City determines that public demand has increased.

4.8 Use of Non-City Facilities for Classes. If Contractor desires to conduct the
Class at his/her place of business, or some other non City-owned site or facility,
Contractor must:

4.8.1 Notify City at least twenty-four (24) hours in advance;

4.8.2 Provide sufficient parking for all participants;

4.8.3 Post signs at the site to direct participants to the location of class;
and

4.8.4 Allow access to City staff to the location when requested .

4.9 Absences. Contractor shall obtain permission from City one (1) week prior
to any planned absence from the class . In the event of illness , Contractor is required to
notify City and Participants twelve (12) hours prior to any Class cancellation .

4.9.1 City urges Contractor to get a substitute Representative whenever
possible instead of cancelling Classes . Contractor shall obtain City's prior written
approval of any substitute Representative. Any substitute Representative must have
completed a criminal background check pursuant to Section 8 prior to teaching any City
Programs or Classes and must have an authorized Representative Approval Form on
file with the City.

4.9.2 When cancelling a Class , Contractor shall contact all participants
as soon as possible.

4.10 Contact Information . Contractor is required to notify City in writ ing of any
name, address , telephone number, email , website or direct deposit payment changes
within forty eight (48) hours of such change.

4.11 Contractor Informational Meeting . Contractor or Contractor's authorized
Representative or employee shall attend the Annual "Contractor Informational Meeting"
that will be held in the Fall.

4.12 Camp Participant Emergency Waiver Form Requirements. All Contractors
who offer camps shall require all participants to complete and return to Contractor, or
his/her designee, on or before the first day of camp , a City issued "Emergency Contact
Information Form".

4.13 Sign-Out Sheets. All Camp Contractors with participants ages 10 years
and younger, must have a legal guardian sign out each Class participant after each
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Class. Sign out sheets along with Attendance sheets are available to the Contractor
online through their instructor login.

4.14 Other Requirements. Contractors shall:

4.14.1 Cooperate fully with all reasonable requests from City staff;

4.14.2 Maintain the highest degree of participant safety possible ;

4.14.3 Immediately report to the Recreation & Senior Services Office any
injuries as a result of Class participation;

4.14.4 Injuries or Damages. Immediately report to the Recreation and
Senior Services Office any injuries as a result of Class participation , damages to the
classroom or Program facility that could cause potential injury to a Class participant,
and/or other needed maintenance repairs. Contact the Recreation and Senior Services
Office staff by phone or email ;

4.14.5 Clear all participants from the designated Class area at the end of
Class time unless participants continue to use public City facil ities for personal use
without conflict with other schedu led activities and in accordance with posted hours and
availability limitations;

4.14.6 Ensure that any music or sound system is kept at levels that will not
interfere with other classes or create a public disturbance/nuisance;

4.14.7 Close and secure the room or building at the end of each Class ;

4.14.8 Turn off any lights , heat, air conditioning , or other utilities when
Class is finished;

4.14.9 Complete and return the quarterly "Contract Class Schedu le"
requested by the City if Contractor wishes to be a part of the marketing materials;

4.14.10 Know facil ity rules and regulat ions and provide pertinent
information (i.e. refunds) to participants ;

4.14.11 Pay a $20 lost key/replacement fee when Contractor
requests replacement key; and

4.14.12 Abide by all City policies and procedures including, but not
limited to, the requirements set forth in the Newport Navigator and OASIS News and the
current Contractor Handbook which is incorporated herein by this reference.
Contractor's signature on this Agreement signifies acknowledgement of receipt of the
Contractor Handbook.

4.15 Contractor Photo 10 Badge . Contractors and their Representatives are
required to wear a City provided Contractor Photo 10 Badge at all times while engaging
in services for the City. Contractor shall be required to pay $5.00 for any lost or
replacement Contractor Photo 10 Badge. Contractor Photo 10 Badges are distributed
upon renewal of their Agreement with City.
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5. NOTICES

5.1 Unless otherwise indicated, all notices , demands, requests or approvals ,
including change of address notices, to be given under the terms of this Agreement
shall be given in writing , and conclusively shall be deemed served when delivered
personally, or on the third business day after the deposit thereof in the United States
mail, postage prepaid , first-class mail , addressed as hereinafter provided . All notices,
demands, requests or approvals from Contractor to City shall be addressed to City at:

Attn : Racquel Valdez , Recreation Supervisor
Recreation and Senior Services Department
City of Newport Beach
3300 Newport Blvd.
PO Box 1768
Newport Beach, CA 92658
Phone: 949-644-3156
E-mail: recreation@newportbeachca.gov

5.2 All notices , demands, requests or approvals from City to Contractor shall
be addressed to Contractor at the contact information provided on page 13 of this
Agreement.

6. INDEPENDENT CONTRACTOR

The parties intend and agree that at all times during the performance of services
under this Agreement that Contractor shall act as an Independent Contractor and shall
not be considered an agent or employee of City. As such, Contractor shall have the
sole legal responsibility to remit all federal and state income and social security taxes
and to provide for his/her own workers compensation and unemployment insurance and
that of his/her Representatives. Contractor also agrees to provide liabil ity insurance as
required by City and described more fully below. City shall not be liable for any
payment or compensation in any form to Contractor other than as provided herein. City
reserves the right to employ other independent contractors and Contractors who teach
the same or similar classes . City shall provide Contractor with IRS 1090 or other
applicable IRS forms at the end of the calendar year for all fees paid to Contractor.

7. INSURANCE

7.1 Genera/ Liability Insurance. Contractor must provide and maintain at all
times general liability insurance in an amount not less than one million dollars
($1,000 ,000) per occurrence for bodily injury, personal injury, and property damage.
The policy shall carry a general liability special endorsement naming the City of Newport
Beach , its elected or appointed officers, employees, agents and volunteers as additiona l
named insured in the amount of one million dollars ($1,000,000) per occurrence.
Evidence of insurance certificate shall be sent to the Recreat ion & Senior Services
Department and must be approved by the City Risk Management or their designee prior
to the first Class/day of instruction.

7.1.1 Contractor shall have the option of purchasing coverage through
the City of Newport Beach's Special Event insurance program , or through Southern
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California Municipal Athletic Federation ("SCMAF") or providing his/her own coverage.
If a Contractor elects to obtain his/her own coverage, said coverage must have the
policy limits described above and be provided by an insurance carrier with a Best's
Insurance Guide Rating of A- (or higher) and Financial Size Category Class of VII (or
larger).

7.1.2 Contractor's insurance coverage shall be primary insurance and/or
primary source of recovery as respects to City, its elected or appointed officers , agents,
officials, employees and volunteers with respect to all claims, losses or liability arising
directly or indirectly from the Contractor's operations or Service provided to the City.
Any insurance or self-insurance maintained by City, its officers , officials, employees and
volunteers shall be excess of the Contractor's insurance and shall not contribute with it.

7.1.3 Said policy must also provide a written thirty (30) day notice of
cancellation (ten (10) day written notice for non-payment of premium) to the City of
Newport Beach Recreation & Senior Services Department, at the following address:
P.O. Box 1768/3300 Newport Boulevard, Newport Beach , CA 92658 .

7.2 Workers' Compensation Insurance . By executing this Agreement,
Contractor certifies that Contractor is aware of and will comply with Section 3700 of the
Labor Code of the State of California requiring every employer to be insured against
liability for workers' compensation or to undertake self-insurance before commencing
any work . Contractor shall carry the insurance or provide for self-insurance required by
California law to protect said Contractor from claims under the Workers ' Compensation
Act.

7.2.1 The insurer issuing the Workers' Compensation insurance shall
amend its policy by endorsement to waive all rights of subrogation against the City, its
elected or appointed officers, agents, officials, employees and volunteers . Contractor
shall submit to City, along with the required certificate of insurance a copy of such
waiver of subrogation endorsement.

7.2.2 In the event Contractor has no employees requiring Contractor to
provide Workers' Compensation insurance, Contractor shall so certify to City in writ ing
prior to City's execution of this Agreement.

7.3 Automobile Liability Coverage . Contractor shall maintain automobile
insurance covering bodily injury and property damage for all activities of the Contractor
arising out of or in connection with work to be performed under this Agreement,
including coverage for any owned , hired, non-owned or rented vehicles, in an amount
not less than one million dollars ($1,000,000) combined single limit for each occurrence,
or as approved by the City's Risk Manager or his/her designee.

7.4

o

Please initial the statement that applies :

Contractor is providing a copy of the General Liability Insurance w ith
Additional Insured Endorsement that meets the above requirements.

Contractor shall be utilizing the City provided insurance through
Southern California Munic ipal Athletic Federation (USCMAF") and w ill
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pay all required fees billed on a quarterly basis by the City. I have
reviewed the Contract Contractor Handbook for complete
information. Please note that SCMAF does not provide coverage for
Worker's Compensation or Automobile Insurance Liability.

8. FINGERPRI NTS AND CRIMINAL BACKGROUND CHECK

8.1 All Contractors and their Representatives must submit to and pass a
criminal background investigation by providing a complete set of fingerprints to the City
at least thirty (30) calendar days prior to teaching , substituting for Contractor, or
assisting with any Class . Such Contractors and their Representatives are required to
submit fees in the amount of up $73 per person to the City of Newport Beach,
Recreation and Senior Services Department, to cover all costs associated with
fingerprinting through the City of Newport Beach Police Department and the Department
of Justice . Fingerprints may be required to be updated every five (5) years.

8.2 In addition , all Classes involving minors age seventeen (17) or younger
must be taught in an open atmosphere where parents and guardians are able to
observe Class instruction, if so desired . At no time can the parent or guard ian of a
minor be denied access to a Class.

9. TRANSPORTING OF MINOR PARTICIPANTS

9.1 Unless the Program specifically involves travel or transportation of minors
to an offsite location, Contractor, or Contractor's Representatives , shall not transport
any minor participant by vehicle or otherwise.

9.2 If, after the conclusion of any Class session , a minor participant has not
been picked up, Contractor shall make every effort to contact the minor participant's
parent, legal guardian, or other authorized individual to whom the minor may be
released . If no contact can be made with any of the above individuals, Contractor shall
contact the City Recreation Supervisor or Recreation Manager at the Recreation &
Senior Services Office at (949) 644-3151 (Monday through Friday, 8 a.m. to 5 p.m.), or
the Park Patrol Division at (949) 795-2381 (Monday through Friday, 5 p.m. to 9 p.m. and
Saturday and Sunday, 9 a.m. to 5 p.m.). During all other hours, Contractor shall contact
the Watch Commander at the Newport Beach Police Department for assistance at (949)
644-3730.

10. CONFIDENTIALITY; OWNERSHIP OF DOCUMENTS

All Class rosters , participant addresses and contact information, and any other
such information or documents compiled by City and provided to Contractor, shall
remain the property of City. Contractor shall not release such information to others
without the prior written authorization by City. Contractor shall not use such information
for any other purpose than those authorized by City. All Class rosters, Class participant
addresses and contact information, shall be used by the Contractor solely for
administration of Classes and performing City business. Contractor will take reasonab le
steps consistent with the law to prevent distribution of such information. Contractor's
obligations under this Section shall survive the termination of this Agreement.
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11. USE OF NAMES AND LOGOS; ADVERTISING, PRESS RELEASES AND
PUBLICITY

Contractor shall not include City's name. logos or insignia , or photographs of the
Class site or participants, in any publicity pertaining to Contractor's services or Class in
any magazine, trade paper, newspaper, radio or telev ision production , Internet, or other
printed or electronic medium without the prior written consent of City and part icipants.

12. BUSINESS LICENSE

Newport Beach Municipal Code Chapter 5.04 provides that every business
operating in the City must obtain a business license prior to conducting business in the
City, and pay the required business license fee. This ordinance applies to businesses
operating at commercial or residential locations within the City, or using a City of
Newport Beach address or P.O. Box for receiving mail. The City Business License Fee
is an annual tax, due every twelve (12) months. Contractor agrees to obtain a City
business license as required by Chapter 5.04 and provide proof of compliance annually .
Business License Applications are available in the Revenue Division Office in Newport
Beach City Hall. In certain circumstances, Contractor may be eligible for paying a
reduced Business License Tax, which is known as an Apportioned Business Tax. A
Declaration for Apportioned Business Tax is available in the Revenue Division Office at
City Hall. A copy of your Business License must be submitted with this Contract.
All Contractors must have a valid business license.

13. INDEMNIFICATION

13.1 General. Contractor shall indemnify, defend and hold harmless City, its
elected and appointed officers, employees, agents , representatives, the City Council ,
boards and commissions ("Indemnified Parties") with respect to any loss, liability , injury
or damage that arises out of, or is in any way related to, the acts or omissions of
Contractor, his or her employees, representatives , officers and agents in the course of
performing services under this Agreement; however, Contractor shall not be required to
indemnify City from any claim arising from the sole negligence or willful misconduct of
the Indemnified Parties.

13.2 Intellectual Property. Contractor shall defend , indemnify, and hold
harmless the Indemnified Parties from any claim of infringement or other proceedings
brought against City for any intent ional or unintentional violation by Contractor of the
legally protected rights of any third parties, with respect to works performed, logos
displayed, or written or digita l materials provided by Contractor and used during the
performance of this Agreement. Such legally protected rights of third parties include but
are not limited to trade secrets , moral rights, proprietary acts, U.S. patents , trademarks,
service marks and copyrights vested or issued as of the effective date of this
Agreement. If Contractor will be provid ing a publ ic performance of musical
compos itions or arrangements that are subject to a license held by a third party , it is the
responsibility of Contractor to obtain the appropriate license to perform the material prior
to the public performance.
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14. TERMINATION

City has the right, at its sole discretion and with or without cause, to terminate
this Agreement at any time by giving three (3) calendar days prior written notice to
Contractor. In the event of termination under this Section , City shall pay Contractor on
a prorated basis for any Classes or Programs that were actually taught by Contractor, if
any, up to the effective date of termination.

15. CLAIMS

Unless a shorter time is specified elsewhere in this Agreement, before making its
final request for payment under the Agreement, Contractor shall submit to City in
writing , all claims for compensation under or arising out of this Agreement. Contractor's
acceptance of the final payment shall constitute a waiver of all claims for compensation
under or arising out of this Agreement except those previously made in writing and
identified by Contractor in writing as unsettled at the time of its final request for
payment. The Contractor and the City expressly agree that in addition to all claims filing
requirements set forth in the Agreement, the Contractor shall be required to file any
claim the Contractor may have against the City in strict conformance with the
Government Claims Act (Gov!. Code §§ 900 et seq.).

16. STANDARD PROVISIONS

16.1 Compliance with all Laws. Contractor shall , at its own cost and expense,
comply with all statutes, ordinances , regulations and requirements of all governmental
entities, including federal, state, county or municipal, whether now in force or hereinafter
enacted.

16.2 Waiver. A waiver by City of any term, covenant , or condition in the
Agreement shall not be deemed to be a waiver of any subsequent breach of the same
or any other term, covenant or condition.

16.3 Integrated Contract. This Agreement represents the full and complete
understanding of every kind or nature whatsoever between the parties hereto, and all
preliminary negotiations and Agreements of whatsoever kind or nature are merged
herein. No verbal Contract or implied covenant shall be held to vary the provisions
herein .

16.4 Conflicts or Inconsistencies. In the event there are any conflicts or
inconsistencies between this Agreement and the Exhibits attached hereto, the terms of
this Agreement shall govern .

16.5 Amendments. This Agreement may be modified or amended only by a
written document executed by both Contractor and City and approved as to form by the
City Attorney.

16.6 Controlling Law and Venue. The laws of the State of California shall
govern this Agreement and all matters relating to it and any action brought relating to
this Agreement shall be adjudicated in a court of competent jurisd iction in the County of
Orange, State of California .

AMBERLEE MEYER Page 10



16.7 Equal Opportunity Employment. Contracto r represents that it is an equal
opportunity employer and it shall not discriminate against any subcontractor, employee
or applicant for employment because of race, religion, color, national origin, handicap,
ancestry , sex, age or any other impermissible basis under law.

16.8 Interpretation. The terms of this Agreement shall be construed in
accordance with the meaning of the language used and shall not be construed for or
against either party by reason of the authorship of the Agreement or any other rule of
construction which might otherwise apply.

\;1'
16.9 Severab ility. If any term or portion 'of this Agreement is held to be invalid,

illegal, or otherwise unenforceable by a court of competent jurisdiction, the remaining
provisions of this Agreement shall continue in full force and effect.

16.10 No Attorney's Fees. In the event of any dispute or legal action arising
under this Agreement, the prevailing party shall not be entitled to attorney's fees.

16.11 Counterparts. This Agreement may be executed in two or more
counterparts , each of which shall be deemed an original and all of which together shall
constitute one (1) and the same instrument.

[SIGNATURES ON NEXT PAGEl
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IN WITNESS WHEREOF, the parties have caused this Agreement to be
executed on the dates written below.

r Services Director

CITY OF NEWPORT BEACH,
A California municipal corporat ion
Date:_id- . I:l. . 1~

10.- '11,J;)-

APPROVED AS TO FORM:

CITY r r Jf;.NEY'S OFFICE
Date: ,~

BYAamfl,,~
City Attorney

By:
Leilani I. Brown
City Clerk

ATTEST:
Date: --'-----'----_

CONTRACTOR: Amberlee Meyer

AlDdfd-r±x2 ~ . 'n ~
Print Name ~

<OL.t llli:, C
Print Title

Signature Date Print Name Print Title

.BfA tbo r0' Ii () & If · CostE) tkSfJ)cA 9&£ 21,]
Business Mailing Address , City, State Zip Tax 101SSN

-W M Ol 2h lS
Cell Phone Business Phone

CLlID ohc rreHiYxh@ ij ~YIn i/ . c TTf)
E-mail Address til mate E-mail

-
Home Phone Alternate Phone

Wl,ui.u .~ ,1\J'etc N'f \\'h'L_._corYJ
Business ebsite

Home Address (if different from business mailing address)

[END OF SIGNATURES]

Attachments: Exhibit A-Representative Approval Form

f:\users\oca\shared\working filecontract templates\recreation templateslindependent contractoragreementrecreation instructor
temp/ate final.dotx
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EXHIBIT A
REPRESENTATIVE ApPROVAL FORM

PLEASE PRINT LEGIBLY

CONTRACTOR N AME: _

REPRESENTATIVE: NAME: _

ADDRESS: _

CITY, STATE ZIP: _

DATE OF BiRTH : PHONE#" _

" E MAIL: _

DATESIGNA TURE OF R EPRESENTA TlVE: .=!!:.'-!..!: _

CITY USE ONtY

C ONTRACT#: _

FINGERPRINTS: YES No
STA FF S,GNATURE/ DATE

BACKGROUND:

CLEARED

YES No
STAFF SIG NATURE/DATE

CLEARED TO

WORK

Y ES No
STA FF SIGNATURE

DAT E R ECEIVED

PH OTO TAKEN : YES No
STAFF S IGNATURE/DATE

CONTRACTOR L[_~
NOTIFIED BY EMAIL

YES No
STA FF S IGNATURE/DATE

ApPROVED BY: __~_ _ ..."... _

LA URA D ETWEILER, DIR ECTOR
R ECREATION & S ENIOR SERVICES D EPARTMENT

DATE



INDEPENDENT CONTRACTOR AGREEMENT
RECREATION INSTRUCTOR

This Independent Contractor Agreement ("Agreement") is made and entered into
as of this 1st day of January, 2013 ("Effective Date") by and between the City of
Newport Beach, a California Municipal Corporation and Charter City ("City") , and ADAM
BRODY, a sole proprietor ("Contractor") to provide the classes or programs in CHESS
("Class" or "Program") hereby agreed upon, as scheduled and described in the Newport
Navigator and/or OASIS News, which is incorporated herein by this reference, and as
approved in writing by the City.

NOW, THEREFORE, it is mutually agreed by and between the undersigned
parties as follows:

1. TERM

The terrn of this Agreement shall commence on the Effective Date, and shall
terminate on December 31, 2014 unless terminated earlier as provided herein.

2. COMPENSATION

2.1 City shall pay Contractor within twenty one (21) business days after the
last Class meeting . City shall pay the Contractor an arnount equal to sixty-five (65%)
percent of the amount of the total enrollment fees collected, minus the non-resident fee
and a five dollar and no/100 ($5.00) per person administration fee for each Class held.

2.2 The City pays Contractors electron ically; the Contractor shall be
responsible for ensuring an up to date "Direct Depos it Authorization Form" is on file with
the City.

2.3 (When applicable) Contractors providing Classes or Programs at Mariners
Elementary School and/or Newport Elementary School ("Schools") shall subrnit to the
City written notice of actual costs incurred in the perfo rmance of services under this
Agreement to conduct the Class or Program at the Schools . Subject to the City's
written acceptance of Contractor's actual costs, City shall reimburse the Contractor one
hundred percent (100%) of the actual costs incurred within twenty one (21) business
days after the last Class or Program meeting.

3. DUTIES OF CITY

3.1 Registration. City shall register all participants and shall collect all
enrollment fees. Contractor shall not accept enrollrnent fees directly from a participant
unless the City approves, in advance and in writing, the acceptance of enrollment fees
by the Contractor. Contractors shall only collect material fees that are pre-approved by
the City and published in advance in the Newport Navigator and/or the OASIS News (if
applicable). Such material fees shall be collected by Contractor at the first Class
meeting.
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3.2 Publicity. City shall provide publicity for the Class in the Newport
Navigator (published on a quarte rly basis) and/or the OASIS News (published on a
monthly basis). City shall have the sole discretion to decide what information will be
included in the Newport Navigator and/o r the OASIS News about the Class and the
Contractor. Publicity may also include flyers created by the City or the Contractor.
Contracto r created flyers must be approved in writing by the City before distribution.

3.3 Class Facility. City shall provide a location for the Class without charging
Contractor any rental fees, unless otherwise agreed by the parties . The Contractor will
request dates and times for the Classes and the City will inform the Contractor if the
facil ity is available. It is the Contractor 's sole responsibility to request these
dates/times , the City will not schedu le the Contractor 's Classes for them .

3.4 Refund Processing. City shall provide refunds to participants when:

3.4.1 The participant drops the Class before the second Class meeting;

3.4.2 The participant drops a one (1) day or more workshop five (5)
business days before the workshop begins; or

3.4.3 The Class is canceled by the City or Contracto r. In the latter
instance, the Contractor must provide the City with all required paperwork.

3.5 Class Roster, Sign-Out and Attendance Sheets. City shall provide Class
rosters, sign-out sheets and attendance sheets to Contractor online via
http://newportbeachca.gov/index.aspx?page=1432. Contractor is respons ible for
requesting log-in and password information from the City.

4. CONTRACTOR DUTIES

4.1 Contractors. Contractor hereby certifies that he/she or any subcontractor,
representative or employee (collectively "Representatives") who will be teaching the
Class or assisting in teach ing the Class are qualified to do so, and qualified to perform
the services described above and in the Program outline submitted to City. Contractor
is responsible for all Class curriculum development. Contractor is responsible for
training, supervising, evaluating , scheduling, and any other requirements by law for all
Representatives. Contractor warrants that it will continuously furnish the necessary
personnel to provide the Program or Classes as contemp lated by this Agreement.

4.2 Representa tives. Contractor shall provide the City with the name(s),
address(es) and phone number(s) of all Representatives who will be providing any
services pursuant to this Agreement. A ll Representatives of Contractor must comply
with the Fingerprint Policy (see Sect ion 8). All Representatives must be able to provide
proof of legal right to work in the United States .

4.2 .1 Representative Approval Form. Attached as Exhibit A, and
incorp orated herein by reference, is the Representative Approval Form ("Form"). Each
Contractor Representative is required to obtain the written approval of the Recreation
and Senior Services Director prior to performing any services under this Agreement.
Prior to Contractor using any Representative to provide any services pursuant to this
Agreement, Contractor shall submit to the City a completed Form for each
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· .

Representative that Contractor desires to use to provide services pursuant to this
Agreement. Contractor, at the sole discret ion of City, shall remove from the Program
any Representative assigned to the performance of services pursuant to this Agreement
upon written request of City.

4.3

o
Please initial the statement that applies:

I w ill not be using Representatives or employees.

I w il l be us ing Rep resentati ves. Any completed and approved Form
shall be incorporated herein by reference. Contractor shall no t
authorize any Repres entative to provide services pursuant to this
Agreement unless and un til the Recreation and Senior Services
Director has approved in writing the completed Form for that
individual Representative.

4.4 Subcontracting. Contractor shall not subcontract or assign any portion of
the rights, obligations or duties required under this Agreement, without first obtaining
prior written approva l from the City. Subcontracts , if any, shall conta in a provision
making them subject to all provisions of this Agreement.

4.5 Supplies/Equipment. Contractor shall be responsible for providing all
supplies , equipment , personne l, materials, and any additional publicity desired for the
class , at Contractor's sole expense. Contractor shall also be respons ible for repairing
and maintaining all equipment and supplies in good working condition.

4.6 Anti-Discdminetion Laws. Cont ractor agrees and certifies that, except as
permitted by law, no person shall , on the grounds of race, religious creed, color,
national origin, ancestry, age, physical disability , mental disability, medical condition,
including the medical condition of Acquired Immune Deficiency Syndrome (AIDS) or any
condition related thereto, marital status, sex, sexual orientation or any other
impermissible basis under the law, be excluded from participation in, or be denied the
benefits of the services provided pursuant to this Agreement, and Contractor agrees not
to discriminate on said grounds in the hiring and retention of employees and
Representatives, unless authorized under Section 12940 of the California Government
Code. Contractor shall, where applicab le, conform to the requirements of the
Americans with Disabilities Act in the performance of this Agreement.

4.7 Class Size. Contractor shall determine the minimum and maximum
number of participants required for each Class to ensure the quality and safety of the
Class participants. Contractor or Contractor's authorized representative is required to
attend the first Class meeting of all Class offerings advertised in the Newport Navigator
and/or OASIS News unless Contractor cancels the Class three (3) business days prior
to the start date, with the prior written approval of City. In the event of such approved
cancellation, Contractor shall be responsible for informing all registered participants. In
the event that the minimum number of participants is not met by the first Class meeting,
the Class shall be cancelled and the Contractor shall not be compensated for attending
the first meeting or for any cancelled Class. Contractor shall not be obligated to provide
any additional services in regards to the cancelled Class. If the minimum number of
participants is met or exceeded , the Class shall be held as scheduled (even if any of the
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initial participants subsequently drop the Class), ' subject to Section 14 of this
Agreement. If the demand is such that an additiona l Class could be offered, it shall be
taken under consideration and negotiated between City and Contractor. If c1ass(es) are
cancelled for two (2) consecutive quarters due to lack of enrollment, the class will not be
scheduled again until City determines that public demand has increased.

4.8 Use of Non-City Facilities for Classes. If Contractor desires to conduct the
Class at his/her place of business, or some other non City-owned site or facility,
Contractor must:

4.8.1 Notify City at least twenty-four (24) hours in advance;

4.8.2 Provide sufficient parking for all participants ;

4.8.3 Post signs at the site to direct participants to the location of class;
and

4.8.4 Allow access to City staff to the location when requested .

4.9 Absences . Contractor shall obtain permission from City one (1) week prior
to any planned absence from the class. In the event of illness, Contractor is required to
notify City and Participants twelve (12) hours prior to any Class cancellat ion.

4.9.1 City urges Contractor to get a substitute Representative whenever
possible instead of cancelling Classes . Contractor shall obtain City's prior written
approval of any substitute Representat ive. Any substitute Representative must have
completed a criminal background check pursuant to Section 8 prior to teaching any City
Programs or Classes and must have an authorized Representative Approval Form on
file with the City.

4.9.2 When cancelling a Class, Contractor shall contact all participants
as soon as possible.

4.10 Contact Information. Contractor is required to notify City in writing of any
name, address, telephone number, email, website or direct deposit payment changes
within forty eight (48) hours of such change.

4.11 Contractor Informational Meeting. Contractor or Contractor's authorized
Representative or employee shall attend the Annual "Contractor Informational Meeting"
that will be held in the Fall.

4.12 Camp Participant Emergency Waiver Form Requirements. All Contractors
who offer camps shall require all participants to complete and return to Contractor, or
his/her designee, on or before the first day of camp, a City issued "Emergency Contact
Information Form".

4.13 Sign-Out Sheets. All Camp Contractors with participants ages 10 years
and younger, must have a legal guardian sign out each Class participant after each
Class. Sign out sheets along with Attendance sheets are available to the Contractor
online through their instructor login.
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4.14 Other Requirements. Contracto rs shall:

4.14.1 Cooperate fully with all reasonable requests from City staff;

4.14.2 Maintain the highest degree of part icipant safety possible;

4.14.3 Immediately report to the Recreation & Senior Services Office any
injuries as a result of Class participat ion;

4.14.4 /njuries or Damages. Immediately report to the Recreation and
Senior Services Office any injuries as a result of Class participation, damages to the
classroom or Program facility that could cause potential injury to a Class participant,
and/or other needed maintenance repairs. Contact the Recreation and Senior Services
Office staff by phone or email;

4.14.5 Clear all participants from the designated Class area at the end of
Class time unless participants cont inue to use public City facilities for personal use
without conflict with other scheduled activities and in accordance with posted hours and
availability limitations;

4.14.6 Ensure that any music or sound system is kept at levels that will not
interfere with other classes or create a public disturbance/nuisance;

4.14 .7 Close and secure the room or building at the end of each Class;

4.14.8 Turn off any lights, heat, air conditioning, or other utilities when
Class is finished;

4.14.9 Complete and return the quarterly "Contract Class Schedule"
requested by the City if Contractor wishes to be a part of the marketing materials;

4.14.10 Know faci lity rules and regulations and provide pertinent
information (Le. refunds) to participants;

4.14.11 Pay a $20 lost key/replacement fee when Contractor
requests replacement key; and

4.14.12 Abide by all City policies and procedures including, but not
limited to, the requirements set forth in the Newport Navigator and OASIS News and the
current Contractor Handbook which is incorporated herein by this reference.
Contractor's signature on this Agreement signifies acknowledgement of receipt of the
Contractor Handbook.

4.15 Contractor Photo /0 Badge. Contractors and their Representatives are
required to wear a City provided Contractor Photo 10 Badge at all times while engaging
in services for the City. Contractor shall be required to pay $5.00 for any lost or
replacement Contractor Photo 10 Badge. Contractor Photo 10 Badges are distributed
upon renewal of their Agreement with City.
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5. NOTICES

5.1 Unless otherwise indicated, all notices, demands, requests or approvals,
including change of address notices , to be given under the terms of this Agreement
shall be given in writing, and conclusively shall be deemed served when delivered
personally, or on the third business day after the deposit thereof in the United States
mail , postage prepaid, first-class mail, addressed as hereinafter provided . All notices,
demands, requests or approvals from Contractor to City shall be addressed to City at:

Attn: Racquel Valdez, Recreation Supervisor
Recreation and Senior Services Department
City of Newport Beach
3300 Newport Blvd.
PO Box 1768
Newport Beach , CA 92658
Phone: 949-644-3156
E-mail: recreat ion@newportbeachca.gov

5.2 All notices, demands, requests or approvals from City to Contractor shall
be addressed to Contractor at the contact information provided on page 13 of this
Agreement.

6. INDEPENDENT CONTRACTOR

The parties intend and agree that at all times during the performance of services
under this Agreement that Contractor shall act as an Independent Contractor and shall
not be considered an agent or employee of City. As such, Contractor shall have the
sole legal responsibility to remit all federal and state income and social security taxes
and to provide for his/her own workers compensation and unemployment insurance and
that of his/her Representatives . Contractor also agrees to provide liability insurance as
required by City and described more fully below. City shall not be liable for any
payment or compensation in any form to Contractor other than as provided herein. City
reserves the right to employ other independent contractors and Contractors who teach
the same or similar classes. City shall provide Contractor with IRS 1090 or other
applicable IRS forms at the end of the calendar year for all fees paid to Contractor.

7. INSURANCE

7.1 Genera/ Liability Insurance. Contractor must provide and maintain at all
times general liability insurance in an amount not less than one million dollars
($1 ,000,000) per occurrence for bodily injury, persona l injury, and property damage.
The policy shall carry a general liability special endorsement naming the City of Newport
Beach, its elected or appointed officers , employees, agents and volunteers as addit ional
named insured in the amount of one million dollars ($1,000,000) per occurrence.
Evidence of insurance certificate shall be sent to the Recreation & Senior Services
Department and must be approved by the City Risk Management or their designee prior
to the first Class/day of instruction.

7.1 .1 Contractor shall have the option of purchasing coverage through
the City of Newport Beach's Special Event insurance program , or through Southern
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California Municipal Athletic Federation ("SCMAF") or providing his/her own coverage.
If a Contractor elects to obtain his/her own coverage, said coverage must have the
policy limits described above and be provided by an insurance carrier with a Best's
Insurance Guide Rating of A- (or higher) and Financial Size Category Class of VII (or
larger) .

7.1.2 Contractor's insurance coverage shall be primary insurance and/or
primary source of recovery as respects to City, its elected or appointed officers , agents ,
officials , employees and volunteers with respect to all claims , losses or liabil ity arising
directly or indirectly from the Contractor's operations or Service provided to the City.
Any insurance or self-insurance maintained by City, its officers , officials , employees and
volunteers shall be excess of the Contractor's insurance and shall not contribute with it.

7.1.3 Said policy must also provide a written thirty (30) day notice of
cancellation (ten (10) day written notice for non-payment of premium) to the City of
Newport Beach Recreat ion & Senior Services Department, at the following address:
P.O. Box 1768/3300 Newport Boulevard, Newport Beach , CA 92658.

7.2 Workers ' Compensation Insurance. By executing this Agreement,
Contractor certifies that Contractor is aware of and will comply with Section 3700 of the
Labor Code of the State of California requiring every employer to be insured against
liability for workers' compensation or to undertake self-insurance before commencing
any work. Contractor shall carry the insurance or provide for self-insurance required by
California law to protect said Contractor from claims under the Workers' Compensation
Act.

7.2.1 The insurer issuing the Workers' Compensation insurance shall
amend its policy by endorsement to waive all rights of subrogation against the City, its
elected or appointed officers, agents , officials , employees and volunteers . Contractor
shall submit to City, along with the required certificate of insurance a copy of such
waiver of subrogation endorsement.

7.2.2 In the event Contractor has no employees requiring Contractor to
provide Workers' Compensation insurance, Contractor shall so certify to City in writing
prior to City's execution of this Agreement.

7.3 Automobile Liability Coverage. Contractor shall maintain automobile
insurance covering bodily injury and property damage for all activities of the Contractor
arising out of or in connection with work to be performed under this Agreement,
including coverage for any owned , hired, non-owned or rented vehicles, in an amount
not less than one million dollars ($1,000,000) combined single limit for each occurrence,
or as approved by the City's Risk Manager or his/her designee.

7.4

D

Please initial the statement that applies:

Contractor is providing a copy of the General Liability Insurance with
Additional Insured Endorsement that meets the above requirements.

Contractor shall be utilizing the City provided insurance through
Southern Califo rnia Municipal Athletic Federation ("SCMAF") and wi ll
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pay all required fees billed on a quarterly basis by the City. I have
reviewed the Contract Contractor Handbook for complete
information. Please note that SCMAF does not provide coverage for
Workers Compensation or Automobile Insurance Liability.

8. FINGERPRINTS AND CRIMINAL BACKGROUND CHECK

8.1 All Contractors and their Representatives must submit to and pass a
criminal background investigation by providing a complete set of fingerpr ints to the City
at least thirty (30) calendar days prior to teach ing, substituting for Contractor, or
assisting with any Class . Such Contractors and their Representatives are required to
submit fees in the amount of up $73 per person to the City of Newport Beach,
Recreation and Senior Services Department, to cover all costs associated with
fingerprinting through the City of Newport Beach Police Department and the Department
of Justice. Fingerprints may be required to be updated every five (5) years.

8.2 In addition , all Classes involving minors age seventeen (17) or younger
must be taught in an open atmosphere where parents and guardians are able to
observe Class instruction, if so desired . At no time can the parent or guardian of a
minor be denied access to a Class.

9. TRANSPORTING OF MINOR PARTICIPANTS

9.1 Unless the Program specifically involves travel or transportation of minors
to an offsite location, Contractor, or Contractor's Representatives, shall not transport
any minor participant by vehicle or otherwise.

9.2 If, after the conclusion of any Class session, a minor participant has not
been picked up, Contractor shall make every effort to contact the minor participant's
parent , legal guardian, or other authorized individual to whom the minor may be
released. If no contact can be made with any of the above individuals , Contractor shall
contact the City Recreation Supervisor or Recreation Manager at the Recreation &
Senior Services Office at (949) 644-3151 (Monday through Friday, 8 a.m. to 5 p.m.), or
the Park Patrol Division at (949) 795-2381 (Monday through Friday, 5 p.m. to 9 p.m. and
Saturday and Sunday, 9 a.m. to 5 p.m.). During all other hours, Contractor shall contact
the Watch Commander at the Newport Beach Police Department for assistance at (949)
644-3730.

10. CONFIDENTIALITY; OWNERSHIP OF DOCUMENTS

All Class rosters , participant addresses and contact information, and any other
such information or documents compiled by City and provided to Contractor, shall
remain the property of City. Contractor shall not release such information to others
without the prior written authorization by City. Contractor shall not use such information
for any other purpose than those author ized by City. All Class rosters , Class participant
addresses and contact information, shall be used by the Contractor solely for
administration of Classes and performing City business. Contractor will take reasonable
steps consistent with the law to prevent distribution of such information. Contractor's
obligations under this Section shall survive the termination of this Agreement.
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11. USE OF NAMES AND LOGOS; ADVERTISING, PRESS RELEASES AND
PUB LICITY

Contractor shall not include City's name , logos or insignia, or photographs of the
Class site or participants, in any publicity pertain ing to Contractor's services or Class in
any magazine, trade paper, newspaper, radio or television production , Internet, or other
printed or electronic medium without the prior written consent of City and participants.

12. BUS INESS LICENSE

Newport Beach Municipal Code Chapter 5.04 provides that every business
operating in the City must obtain a business license prior to conducting business in the
City, and pay the required business license fee. This ordinance applies to businesses
operating at commercial or residential locations within the City, or using a City of
Newport Beach address or P.O. Box for receiving mail. The City Business License Fee
is an annua l tax, due every twelve (12) months. Contractor agrees to obtain a City
business license as required by Chapter 5.04 and provide proof of compliance annually.
Business License Applications are available in the Revenue Division Office in Newport
Beach City Hall. In certain circumstances, Contractor may be eligible for paying a
reduced Business License Tax, which is known as an Apportioned Business Tax. A
Declaration for Apportioned Business Tax is available in the Revenue Division Office at
City Hall. A copy of your Business License must be submitted with this Contract.
All Contractors must have a valid business license.

13. INDEMNIFICATION

13.1 General . Contractor shall indemnify, defend and hold harmless City, its
elected and appointed officers , employees, agents , representatives, the City Council,
boards and commiss ions ("Indemnified Parties") with respect to any loss, liability , injury
or damage that arises out of, or is in any way related to, the acts or omissions of
Contractor, his or her employees , representatives, officers and agents in the course of
performing services under this Agreement; however, Contractor shall not be required to
indemnify City from any claim arising from the sole negligence or willful misconduct of
the Indemnified Parties.

13.2 Intellectual Property. Contractor shall defend , indemnify, and hold
harmless the Indemnified Parties from any claim of infringement or other proceed ings
brought against City for any intentional or unintentional violation by Contracto r of the
legally protected rights of any third parties, with respect to works performed, logos
displayed, or written or digital materials provided by Contracto r and used during the
performance of this Agree ment. Such legally protected rights of third parties include but
are not limited to trade secrets , moral rights, proprietary acts, U.S. patents , trademarks,
service marks and copyrights vested or issued as of the effect ive date of this
Agreement. If Contractor will be providing a public performance of musical
compositions or arrangements that are subject to a license held by a third party , it is the
responsibility of Contractor to obtain the appropriate license to perform the material prior
to the public performance.
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14. TERMINAT ION

City has the right, at its sole discretion and with or without cause, to terminate
this Agreement at any time by giving three (3) calendar days prior written notice to
Contractor. In the event of termination under this Section, City shall pay Contractor on
a prorated basis for any Classes or Programs that were actually taught by Contractor, if
any, up to the effective date of termination .

15. CLAIMS

Unless a shorter time is specifiec;l elsewhere in this Agreement, before making its
final request for payment under the Agreement, Contractor shall submit to City in
writ ing, all claims for compensation under or arising out of this Agreement. Contractor's
acceptance of the final payment shall constitute a waiver of all claims for compensation
under or arising out of this Agreement except those previously made in writing and
identified by Contractor in writing as unsettled at the time of its final request for
payment. The Contractor and the City expressly agree that in addition to all claims filing
requirements set forth in the Agreement, the Contractor shall be required to file any
claim the Contractor may have against the City in strict conformance with the
Government Claims Act (Govt. Code §§ 900 et seq.).

16. STANDARD PROVISIONS

16.1 Compliance with all Laws. Contractor shall , at its own cost and expense,
comply with all statutes , ordinances, regulations and requirements of all governmental
entities , including federal, state , county or municipal, whethe r now in force or hereinafter
enacted .

16.2 Waiver. A waiver by City of any term, covenant, or condition in the
Agreernent shall not be deemed to be a waiver of any subsequent breach of the same
or any other term, covenant or condit ion.

16.3 Integrated Contract. This Agreement represents the full and complete
understanding of every kind or nature whatsoever between the parties hereto, and all
preliminary negotiations and Agreements of whatsoever kind or nature are merged
herein. No verbal Contract or implied covenant shall be held to vary the provisions
herein.

16.4 Conflicts or Inconsistencies. In the event there are any conflicts or
inconsistencies between this Agreement and the Exhibits attached hereto, the terms of
this Agreement shall govern .

16.5 Amendments. This Agreement may be modified or amended only by a
written document executed by both Contractor and City and approved as to form by the
City Attorney.

16.6 Controll ing Law and Venue. The laws of the State of Californ ia shall
govern this Agreement and all matters relating to it and any action brought relating to
this Agreement shall be adjudicated in a court of competent jurisdiction in the County of
Orange , State of California .
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16.7 Equal Opportunity Employment. Contractor represents that it is an equal
opportunity employer and it shall not discriminate against any subcontractor , employee
or applicant for employment because of race, religion, color, national origin, handicap,
ancestry, sex, age or any other impermissible basis under law.

16.8 Interpretati on. The terms of this Agreement shall be construed in
accordance with the meaning of the language used and shall not be construed for or
against either party by reason of the authorship of the Agreement or any other rule of
construction which might otherwise apply.

16 .9 Severab ility. If any term or porti6~ ~f this Agreement is held to be invalid,
illegal, or otherwise unenforceable by a courtof competent jurisdiction, the remaining
provisions of this Agreement shall continue in full force and effect.

16.10 No Attorney 's Fees. In the event of any dispute or legal action arising
under this Agreement, the prevailing party shall not be entitled to attorney's fees.

16.11 Counterparts. This Agreement may be executed in two or more
counterparts, each of Which shall be deemed an original and all of which together shall
constitute one (1 ) and the same instrument.

[SIGNATURES ON NEXT PAGE]

ADAM BRODY Page 11



IN WITNESS WHEREOF, the parties have caused this Agreement to be
executed on the dates written below.

CITY OF NEWPORT BEACH,
A California municipal corporation
Date: Id' l ';).. - I~

APPROVED AS TO FORM:
CITY ATTOR EY'S OFFICE
Date: Id7 ({

I i (

By:..,....-'QS:.--L-:-----f:::.~~~'i:=.._-::_r_
Aaro z.Harp
City Attorney

By:
Leilani I. Brown
City Clerk

~:~~ST : I~ 'IQ, }CJ-

dJ~~ -~

CONTRACTOR: ADAM BRODY

MC/VVC ~~
Print Name

~I?i! llv Y6lijo."'1/V\. DlllCIor
Date -=-,--,--,-,-----------,f- Print Title~Signature~

Signature Date Print Name Print Title

Alternate Phone

ClCa.cte,l11'C.CVte <;-; , (()YV)

Business Website

r .0 f~lf/v ?~ l~ ~\/L t'S ';) lCh VC( i_~_CA_---'-- _
Business Mailing Address , City, State Zip D

01 1 2'10 ~ (1)2/1 l) ~4~ - zti 2-- -
Ce{Phone Business Phone Home Phone

II Vl t0..\elLd'Y SS e. t.7\YY1.tA.;;J , (oYV\
E-mail Addless Alternabl&mail

'c 2 - 3~ 3 2 C; 7S
Tax 10/ SSN

Home Address (if different from business mailing address)

[END OF SIGNATURES]

Attachments: Exhibit A-Representative Approval Form

f:\users\oca\sharecf\working filecontract templates\recreation temp/atesVndependent contractor agreement recreation instructor
template final.dotx
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EXHIBIT A
SUBCONTRACTOR ApPROVAL FORM

PLEASE PRINT LEGIBLY

CONTRACTORNAME: _

SUBCONTRACTOR NAi"!E: _

ADDRESS: _

CITY, STATE Z IP: _

DATE OF BIRTH: PHONE# _

EMAIL: _

DATESIGNATURE OF CONTRACTOR: ~""'!..& _

cnyusEoNLy

YES

CONTRACf#: _

FINGERPRlNTS
PAID FOR: No

STAFF SIGNATURE/DATE

BACKGROUND:

CLEARED

YES No
STAFF SIGNATURE/DATE

CLEARED TO
WORK

YES No
STAFF SIGNATURE

DArn REClllVED

PHOTO TAKEN: YES No
STAFF SIGNATURE/DATE

CONTRACfOR I
NOTIFIED BY EMAI'-L----'

YES No
SfAFP SIGNATURE/DATE

ApPROVED BY;

lAURA DETWEILER, DrRECfOR
RECREATION & SENIOR SERVICES DEPARTMENT

DATE



INDEPENDENT CONTRACTOR AGREEMENT
RECREATION INSTRUCTOR

This Independent Contractor Agreement ("Agreement") is made and entered into
as of this 1st day of January, 2013 ("Effective Date") by and between the City of
Newport Beach , a California Municipal Corporation and Charter City ("City"), and LISA
ALBERT, a sole proprietor ("Contractor") to provide the classes or programs in Art
("Class" or "Program") hereby agreed upon, as scheduled and described in the Newport
Navigator and/or OASIS News, which is incorporated herein by this reference , and as
approved in writing by the City.

NOW, THEREFORE, it is mutually agreed by and between the undersigned
parties as follows:

1. TERM

The term of this Agreement shall commence on the Effective Date, and shall
terminate on December 31, 2014 unless terminated earlier as provided herein.

2. COMPENSATION

2.1 City shall pay Contractor within twenty one (21) business days after the
last Class meeting . City shall pay the Contractor an amount equal to sixty (60%)
percent of the amount of the total enrollment fees collected , minus the non-resident fee
and a five dollar and no/100 ($5.00) per person administration fee for each Class held.

2.2 The City pays Contractors electronically; the Contractor shall be
responsible for ensuring an up to date "Direct Deposit Authorization Form" is on file with
the City.

2.3 (When applicable) Contractors providing Classes or Programs at Mariners
Elementary School and/or Newport Elementary School ("Schools") shall submit to the
City written notice of actual costs incurred in the performance of services under this
Agreement to conduct the Class or Program at the Schools . Subject to the City's
written acceptance of Contractor's actual costs , City shall reimburse the Contractor one
hundred percent (100%) of the actual costs incurred within twenty one (21) business
days after the last Class or Program meeting.

3. DUTIES OF CITY

3.1 Registration. City shall register all participants and shall collect all
enrollment fees . Contractor shall not accept enrollment fees directly from a participant
unless the City approves , in advance and in writing , the acceptance of enrollment fees
by the Contractor. Contractors shall only collect material fees that are pre-approved by
the City and published in advance in the Newport Navigator and/or the OASIS News (if
applicable). Such material fees shall be collected by Contractor at the first Class
meeting.
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3.2 Publicity. City shall provide publicity for the Class in the Newport
Navigator (published on a quarterly basis) andlor the OASIS News (published on a
monthly basis). City shall have the sole discret ion to decide what information will be
included in the Newport Navigator and/or the OASIS News about the Class and the
Contractor. Publicity may also include flyers created by the City or the Contractor.
Contractor created flyers must be approved in writing by the City before distribution .

3.3 Class Facility. City shall provide a location for the Class without charging
Contractor any rental fees , unless otherwise agreed by the parties. The Contractor will
request dates and times for the Classes and the City will inform the Contractor if the
facility is available . It is the Contractor's sole respons ibility to request these
datesltimes, the City will not schedule the Contractor's Classes for them.

3.4 Refund Processing. City shall provide refunds to participants when:

3.4.1 The participant drops the Class before the second Class meeting ;

3.4.2 The participant drops a one (1) day or more workshop five (5)
business days before the workshop begins ; or

3.4.3 The Class is canceled by the City or Contractor. In the latter
instance , the Contractor must provide the City with all required paperwork.

3.5 Class Roster, Sign-Out and Attendance Sheets. City shall provide Class
rosters , sign-out sheets and attendance sheets to Contractor online via
http://newportbeachca.gov/index.aspx?page=1432. Contractor is responsible for
requesting log-in and password information from the City.

4. CONTRACTOR DUTIES

4.1 Contractors. Contractor hereby certifies that he/she or any subcontractor,
representative or employee (collect ively "Representatives") who will be teaching the
Class or assisting in teaching the Class are qualified to do so, and qualified to perform
the services described above and in the Program outline submitted to City. . Contractor
is responsible for all Class curriculum development. Contractor is responsible for
training, supervis ing, evaluating, scheduling , and any other requirements by law for all
Representatives. Contractor warrants that it will continuously furnish the necessary
personnel to provide the Program or Classes as contemplated by this Agreement.

4.2 Representatives. Contractor shall provide the City with the name(s),
address(es) and phone number(s) of all Representatives who will be providing any
services pursuant to this Agreement. All Representatives of Contractor must comply
with the Fingerprint Policy (see Section 8). All Representatives must be able to provide
proof of legal right to work in the United States.

4.2.1 Representative Approval Form. Attached as Exhibit A, and
incorporated herein by reference, is the Representative Approva l Form ("Form"). Each
Contractor Representative is required to obtain the written approval of the Recreation
and Senior Services Director prior to performing any services under this Agreement.
Prior to Contractor using any Representative to provide any services pursuant to this
Agreement, Contractor shall submit to the City a completed Form for each
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Representative that Contractor desires to use to provide services pursuant to this
Agreement. Contractor, at the sole discretion of City, shall remove from the Program
any Representative assigned to the performance of services pursuant to this Agreement
upon written request of City.

4.3 Please initial the statement that applies:

~. I will not be using Representatives or employees.

D I will be using Representatives. Any completed and approved Form
shall be incorporated herein by reference. Contractor shall not
authorize any Representative to provide services pursuant to this
Agreement unless and until the Recreation and Senior Services
Director has approved in writing the completed Form for that
individual Representative.

4.4 Subcontracting. Contractor shall not subcontract or assign any portion of
the rights, obligat ions or duties required under this Agreement, without first obtain ing
prior written approval from the City. Subcontracts, if any, shall contain a provision
making them subject to all provisions of this Agreement.

4.5 Supplies/Equipment. Contractor shall be respons ible for providing all
supplies , equipment, personnel , materials , and any additional publicity desired for the
class, at Contractor's sole expense. Contractor shall also be responsible for repairing
and maintaining all equipment and supplies in good working condition.

4.6 Anti-Discrimination Laws. Contractor agrees and certifies that, except as
permitted by law, no person shall, on the grounds of race, religious creed, color,
national origin , ancestry, age, physical disability, mental disability, medical condition,
including the medical condition of Acquired Immune Deficiency Syndrome (AIDS) or any
condition related thereto, marital status , sex, sexual orientation or any other
impermiss ible basis under the law, be excluded from participation in, or be denied the
benefits of the services provided pursuant to this Agreement, and Contractor agrees not
to discriminate on said grounds in the hiring and retent ion of employees and
Representatives, unless author ized under Section 12940 of the California Government
Code. Contractor shall , where applicable, conform to the requirements of the
Americans with Disabilities Act in the performance of this Agreement.

4.7 Class Size. Contractor shall determine the minimum and maximum
number of participants required for each Class to ensure the quality and safety of the
Class participants . Contractor or Contractor's authorized representative is required to
attend the first Class meeting of all Class offerings advertised in the Newport Navigator
and/or OASIS News unless Contractor cancels the Class three (3) business days prior
to the start date, with the prior written approval of City. In the event of such approved
cancellation, Contractor shall be responsible for informing all registered participants. In
the event that the minimum number of participants is not met by the first Class meeting,
the Class shall be cancelled and the Contractor shall not be compensated for attending
the first meeting or for any cancelled Class. Contractor shall not be obligated to provide
any additional services in regards to the cancelled Class. If the minimum number of
part icipants is met or exceeded , the Class shall be held as scheduled (even if any of the
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initial participants subsequently drop the Class), subject to Section 14 of this
Agreement. If the demand is such that an additional Class could be offered, it shall be
taken under consideration and negotiated between City and Contractor, if class(es) are
cancelled for two (2) consecutive quarters due to lack of enrollment, the class will not be
scheduled again until City determines that public demand has increased.

4.8 Use ofNon-City Facilities for Classes. If Contractor desires to conduct the
Class at his/her place of business, or some other non City-owned site or facility,
Contractor must:

4.8.1 Notify City at least twenty-four (24) hours in advance;

4.8.2 Provide sufficient parking for all participants;

4.8.3 Post signs at the site to direct participants to the location of class;
and

4.8.4 Allow access to City staff to the location when requested.

4.9 Absences. Contractor shall obtain permission from City one (1) week prior
to any planned absence from the class. In the event of iljness, Contractor is required to
notify City and Participants twelve (12) hours prior to any Class cancellation.

4.9.1 City urges Contractor to get a substitute Representative whenever
possible instead of cancelling Classes. Contractor shall obtain City's prior written
approval of any substitute Representative. Any substitute Representative must have
completed a criminal background check pursuant to Section 8 prior to teaching any City
Programs or Classes and must have an authorized Representative ApprovaL-Form on
file with the City.

4.9.2 When cancelling a Class, Contractor shall contact all participants
as soon as possible.

4.10 Contact information. Contractor is required to notify City in writing of any
name, address, telephone number, email, website or direct deposit payment changes
within forty eight (48) hours of such change.

4.11 Contractor Informational Meeting. Contractor or Contractor's authorized
*

Representative or employee shall attend the Annual "Contractor Informational Meeting"
that will be held in the Fall.

4.12 Camp Participant Emergency Waiver Form Requirements. All Contractors
who offer camps shall require all participants to complete and return to Contractor, or
his/her designee, on or before the first day of camp, a City issued "Emergency Contact
Information Form".

4,13 Sign-Out Sheets. All Camp Contractors with participants ages 10 years
and younger, must have a legal guardian sign out each Class participant after each
Class. Sign out sheets along with Attendance sheets are available to the Contractor
online through their instructor login.
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4.14 Other Requirements. Contractors shall:

4.14.1 Cooperate fully with ati reasonable requests from City staff;

4.14.2 Maintain the highest degree of participant safety possible;

4.14.3 Immediately report to the Recreation & Senior Services Office any
injuries as a result of Class participation;

4.14.4 Injuries or Damages. Immediately report to the Recreation and
Senior Services Office any injuries as a result of Class participation, damages to the
classroom or Program facility that could cause potential injury to a Class participant,
and/or other needed maintenance repairs. Contact the Recreation and Senior Services
Office staff by phone or email;

4.14.5 Clear all participants from the designated Class area at the end of
Class time unless participants continue to use public City facilities for personal use
without conflict with other scheduled activities and in accordance with posted hours and
availability limitations;

4.14.6 Ensure that any music or sound system is kept at levels that will not
interfere with other classes or create a public disturbance/nuisance;

4.14.7 Close and secure the room or building at the end of each Class;

4.14.8 Turn off any lights, heat, air conditioning, or other utilities when
Class is finished;

4.14.9 Complete and return the quarterly "Contract Class Schedule"
requested by the City if Contractor wishes to be a part of the marketing materials;

4.14.10 Know facility rules and regulations and provide pertinent
information (i.e. refunds) to participants;

4.14.11 Pay a $20 lost key/replacement fee when Contractor
requests replacement key; and

4.14.12 Abide by all City policies and procedures including, but not
limited to, the requirements set forth in the Newport Navigator and OASIS News and the
current Contractor Handbook which is incorporated herein by this reference.
Contractor's signature on this Agreement signifies acknowledgement of receipt of the
Contractor Handbook.

4.15 Contractor Photo ID Badge. Contractors and their Representatives are
required to wear a City provided Contractor Photo ID Badge at all times while engaging
in sen/ices for the City. Contractor shall be required to pay $5.00 for any lost or
replacement Contractor Photo ID Badge. Contractor Photo ID Badges are distributed
upon renewal of their Agreement with City.
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5. NOTICES

5.1 Unless otherwise indicated, all notices, demands, requests or approvals,
including change of address notices, to be given under the terms of this Agreement
shall be given in writing, and conclusively shall be deemed served when delivered
personally, or on the third business day after the deposit thereof in the United States
mail, postage prepaid, first-class mail, addressed as hereinafter provided. All notices,
demands, requests or approvals from Contractor to City shall be addressed to City at:

Attn: Racquel Vaidez, Recreation Supervisor
Recreation & Senior Services Department
City of Newport Beach
3300 Newport Blvd.
PO Box 1768

Newport Beach, CA 92658
Phone: 949-644-3156

E-maii: recreation@newportbeachca.gov

5.2 All notices, demands, requests or approvals from City to Contractor shall
be addressed to Contractor at the contact information provided on page 13 of this
Agreement.

6. INDEPENDENT CONTRACTOR

The parties intend and agree that at all times during the performance of services
under this Agreement that Contractor shall act as an Independent Contractor and shall
not be considered an agent or employee of City. As such, Contractor shall have the
sole legal responsibility to remit all federal and state income and social security taxes
and to provide for his/her own workers compensation and unemployment insurance and
that of his/her Representatives. Contractor also agrees to provide liability insurance as
required by City and described more fully below. City shall not be liable for any
payment or compensation in any form to Contractor other than as provided herein. City
resen/es the right to employ other independent contractors and Contractors who teach
the same or similar classes. City shall provide Contractor with IRS 1090 or other
applicable IRS forms at the end of the calendar year for all fees paid to Contractor.

7. INSURANCE

7.1 General Liabiflty Insurance. Contractor must provide and maintain at all
times general liability insurance in an amount not less than one million dollars
($1,000,000) per occurrence for bodily injury, personal injury, and property damage.
The policy shall carry a general liability special endorsement naming the City of Newport
Beach, its elected or appointed officers, employees, agents and volunteers as additional
named insured in the amount of one million dollars ($1,000,000) per occurrence.
Evidence of insurance certificate shall be sent to the Recreation & Senior Services

Department and must be approved by the City Risk Management or their designee prior
to the first Class/day of instruction.

7.1.1 Contractor shall have the option of purchasing coverage through
the City of Newport Beach's Special Event insurance program, or through Southern
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California Municipal Athletic Federation ("SCMAF") or providing his/her own coverage.
If a Contractor elects to obtain his/her own coverage, said coverage must have the
policy limits described above and be provided by an insurance carrier with a Best's
Insurance Guide Rating of A- (or higher) and Financial Size Category Class of VII (or
larger).

7.1.2 Contractor's insurance coverage shall be primary insurance and/or
primary source of recovery as respects to City, its elected or appointed officers, agents,
officials, employees and volunteers with respect to all claims, losses or liability arising
directly or indirectly from the Contractor's operations or Service provided to the City.
Any insurance or self-insurance maintained by City, its officers, officials, employees and
volunteers shall be excess of the Contractor's insurance and shall not contribute with it.

7.1.3 Said policy must also provide a written thirty (30) day notice of
cancellation (ten (10) day written notice for non-payment of premium) to the City of
Newport Beach Recreation & Senior Services Department, at the following address:
P.O. Box 1768, 3300 Newport Boulevard, Newport Beach, CA 92658.

7.2 Workers' Compensation Insurance. By executing this Agreement,
Contractor certifies that Contractor is aware of and will comply with Section 3700 of the
Labor Code of the State of California requiring every employer to be insured against
liability for workers' compensation or to undertake self-insurance before commencing
any work. Contractor shall carry the insurance or provide for self-insurance required by
California law to protect said Contractor from claims under the Workers' Compensation
Act.

7.2.1 The insurer issuing the Workers' Compensation insurance shall
amend its policy by endorsement to waive all rights of subrogation against the City, its
elected or appointed officers, agents, officials, employees and volunteers. Contractor
shall submit to City, along with the required certificate of insurance a copy of such
waiver of subrogation endorsement.

7.2.2 In the event Contractor has no employees requiring Contractor to
provide Workers' Compensation insurance, Contractor shall so certify to City in writing
prior to City's execution of this Agreement.

7.3 Automobile Liability Coverage. Contractor shall maintain automobile
insurance covering bodily injury and property damage for all activities of the Contractor
arising out of or in connection with work to be performed under this Agreement,
including coverage for any owned, hired, non-owned or rented vehicles, in an amount
not less than one million dollars ($1,000,000) combined single limit for each occurrence,
or as approved by the City's Risk Manager or his/her designee.

7.4 Please initial the statement that applies:

Contractor is providing a copy of the General Liability Insurance with*

Additional Insured Endorsement that meets the above requirements.

D Contractor shall be utilizing the City provided insurance through
Southern California Municipal Athletic Federation ("SCMAF") and will
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pay all required fees billed on a quarterly basis by the City. I have
reviewed the Contract Contractor Handbook for complete
information. Please note that SCMAF does not provide coverage for
Worker's Compensation or Automobile Insurance Liability.

8. FINGERPRINTS AND CRIMINAL BACKGROUND CHECK

8.1 All Contractors and their Representatives must submit to and pass a
criminal background investigation by providing a complete set of fingerprints to the City
at least thirty (30) calendar days prior to teaching, substituting for Contractor, or
assisting with any Class. Such Contractors and their Representatives are required to
submit fees in the amount of up $73 per person to the City of Newport Beach,
Recreation and Senior Services Department, to cover all costs associated with
fingerprinting through the City of Newport Beach Police Department and the Department
of Justice. Fingerprints may be required to be updated every five (5) years.

8.2 In addition, all Classes involving minors age seventeen (17) or younger
must be taught in an open atmosphere where parents and guardians are able to
observe Class instruction, if so desired. At no time can the parent or guardian of a
minor be denied access to a Class.

9. TRANSPORTING OF MINOR PARTICIPANTS

9.1 Unless the Program specifically involves travel or transportation of minors
to an offsite location, Contractor, or Contractor's Representatives, shall not transport
any minor participant by vehicle or otherwise,

9.2 If, after the conclusion of any Class session, a minor participant has not
been picked up, Contractor shall make every effort to contact the minor participant's
parent, legal guardian, or other authorized individual to whom the minor may be
released. If no contact can be made with any of the above individuals, Contractor shall
contact the City Recreation Supervisor or Recreation Manager at the Recreation &
Senior Services Office at (949) 644-3151 (Monday through Friday, 8 a.m. to 5 p.m.), or
the Park Patrol Division at (949) 795-2381 (Monday through Friday, 5 p.m. to 9 p.m. and
Saturday and Sunday, 9 a.m. to 5 p.m.). During all other hours, Contractor shall contact
the Watch Commander at the Newport Beach Police Department for assistance at (949)
644-3730.

10. CONFIDENTIALITY; OWNERSHIP OF DOCUMENTS

All Class rosters, participant addresses and contact information, and any other
such information or documents compiled by City and provided to Contractor, shall
remain the property of City. Contractor shall not release such information to others
without the prior written authorization by City. Contractor shall not use such information
for any other purpose than those authorized by City. All Class rosters, Class participant
addresses and contact information, shall be used by the Contractor solely for
administration of Classes and performing City business. Contractor will take reasonable
steps consistent with the law to prevent distribution of such information. Contractor's
obligations under this Section shall survive the termination of this Agreement.
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11. USE OF NAMES AND LOGOS; ADVERTISING, PRESS RELEASES AND
PUBLICITY

Contractor shall not include City's name, logos or insignia, or photographs of the
Class site or participants, in any publicity pertaining to Contractor's services or Class in
any magazine, trade paper, newspaper, radio or television production, Internet, or other
printed or electronic medium without the prior written consent of City and participants.

12. BUSINESS LICENSE

Newport Beach Municipa) Code Chapter 5.04 provides that every business
operating in the City must obtain a business license prior to conducting business in the
City, and pay the required business license fee. This ordinance applies to businesses
operating at commercial or residential locations within the City, or using a City of
Newport Beach address or P.O. Box for receiving mail. The City Business License Fee
is an annual tax, due every twelve (12) months. Contractor agrees to obtain a City
business license as required by Chapter 5.04 and provide proof of compliance annually.
Business License Applications are available in the Revenue Division Office in Newport
Beach City Hall. In certain circumstances, Contractor may be eligible for paying a
reduced Business License Tax, which is known as an Apportioned Business Tax. A
Declaration for Apportioned Business Tax is available in the Revenue Division Office at
City Hall A copy of your Business License must be submitted with this Contract.
Ail Contractors must have a valid business license.

13. INDEMNIFICATION

13.1 General. Contractor shall indemnify, defend and hold harmless City, its
elected and appointed officers, employees, agents, representatives, the City Council,
boards and commissions ("Indemnified Parties") with respect to any loss, liability, injury
or damage that arises out of, or is in any way related to, the acts or omissions of
Contractor, his or her employees, representatives, officers and agents in the course of
performing services under this Agreement; however, Contractor shali not be required to
indemnify City from any claim arising from the sole negligence or willful misconduct of
the Indemnified Parties.

13.2 Intellectual Property. Contractor shall defend, indemnify, and hold

harmless the Indemnified Parties from any claim of infringement or other proceedings
brought against City for any intentional or unintentional violation by Contractor of the
legally protected rights of any third parties, with respect to works performed, logos
displayed, or written or digital materials provided by Contractor and used during the
performance of this Agreement. Such legally protected rights of third parties include but
are not limited to trade secrets, moral rights, proprietary acts, U.S. patents, trademarks,
service marks and copyrights vested or issued as of the effective date of this
Agreement. If Contractor will be providing a public performance of musical
compositions or arrangements that are subject to a license held by a third party, it is the
responsibility of Contractor to obtain the appropriate license to perform the material prior
to the public performance.
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14. TERMINATION

City has the right, at its sole discretion and with or without cause, to terminate
this Agreement at any time by giving three (3) calendar days prior written notice to
Contractor. In the event of termination under this Section, City shall pay Contractor on
a prorated basis for any Classes or Programs that were actually taught by Contractor, if
any, up to the effective date of termination.

15. CLAIMS

Unless a shorter time is specified elsewhere in this Agreement, before making its
final request for payment under the Agreement, Contractor shall submit to City in
writing, all claims for compensation under or arising out of this Agreement. Contractor's
acceptance of the final payment shall constitute a waiver of all claims for compensation
under or arising out of this Agreement except those previously made in writing and
identified by Contractor in writing as unsettled at the time of its final request for
payment. The Contractor and the City expressly agree that in addition to all claims filing
requirements set forth in the Agreement, the Contractor shall be required to file any
claim the Contractor may have against the City in strict conformance with the
Government Claims Act (Govt. Code §§ 900 et seq.).

16. STANDARD PROVISIONS

16.1 Compliance with all Laws. Contractor shall, at its own cost and expense,
comply with all statutes, ordinances, regulations and requirements of all governmental
entities, including federal, state, county or municipal, whether now in force or hereinafter
enacted.

16.2 Waiver. A waiver by City of any term, covenant, or condition in the
Agreement shall not be deemed to be a waiver of any subsequent breach of the same
or any other term, covenant or condition.

16.3 Integrated Contract. This Agreement represents the full and complete
understanding of every kind or nature whatsoever between the parties hereto, and all
preliminary negotiations and Agreements of whatsoever kind or nature are merged
herein. No verbal Contract or implied covenant shall be held to vary the provisions
herein.

16.4 Conflicts or Inconsistencies. In the event there are any conflicts or
inconsistencies between this Agreement and the Exhibits attached hereto, the terms of
this Agreement shall govern.

16.5 Amendments. This Agreement may be modified or amended only by a
written document executed by both Contractor and City and approved as to form by the
City Attorney.

16.6 Controlling Law and Venue. The laws of the State of California shall
govern this Agreement and all matters relating to it and any action brought relating to
this Agreement shall be adjudicated in a court of competent jurisdiction in the County of
Orange, State of California.
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16.7 Equal Opportunity Employment. Contractor represents that it is an equal
opportunity employer and it shall not discriminate against any subcontractor, employee
or applicant for employment because of race, religion, color, national origin, handicap,
ancestry, sex, age or any other impermissible basis under law.

16.8 Interpretation. The terms of this Agreement shall be construed in
.

accordance with the meaning of the language used and shall not be construed for or
against either party by reason of the authorship of the Agreement or any other rule of
construction which might otherwise apply.

16.9 Severabilitv. If any term or portion of this Agreement is held to be invalid,
illegal, or otherwise unenforceable by a court of competent jurisdiction, the remaining
provisions of this Agreement shall continue in full force and effect.

16.10 No Attorney's Fees. In the event of any dispute or legal action arising
under this Agreement, the prevailing party shall not be entitled to attorney's fees.

^

/

16.11 Counterparts. This Agreement may be executed in two or more

counterparts, each of which shall be deemed an original and all of which together shall
constitute one (1) and the same instrument.

<
4

[SIGNATURES ON NEXT PAGE]

r
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IN WITNESS WHEREOF, the parties have caused this Agreement to be
executed on the dates written below.

APPROVED AS TO FORM:
CITY ATTORNjS OFFICE
Date: 1J-D;

By ,&(A iP
Aarokd Harp V'lb \1-5
City Attorney

By ~~.~---
Leilani I. Brown
City Clerk

CONTRACTOR: LISA ALBERT

CITY OF NEWPORT BEAC H,
A California m nicipal corporation
Date: I ;).-/Lt i)-

e eiler
ti n & Senior Services Director

;1,~,~
Signature ~--

(f/;{..q /,a..
Date •

USOI. Albu-+
Print Name

..!::Lito CO 13=-th S=b·u;t, C&.s:h::\ H.e.5 t\..- CA. 921,:l?l-
Business Mailing Address, City, State Zip - Tax IDI SSN'

(9lf'qj lS"'6:}-It'lo &ljJJ Wr-/'t1v ('f1H:t'\ ~ 5'0 -0 If.2$' (-tt~ g'<ir9: - In 0
~ Phone Business Phone Ic..0 ~ome Phone '-='Alte ate Phone

l is q Df/~lrA~~sL,Qo . (.(\l11terna~ail WWW·B~~~:S~~e1ltt't:j-C..j'l5Ses • eo"",

"'-1lA-U11clD~
Home Address (if different from busines

[END OF SIGNATURES]

Attachments: Exhibit A-Representative Approval Form

f:\users\oca\shared\working filecontract templates'lrecreation templatesVndependent contracto r agreement recrea tion instructor
template final.dotx
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EXHIBIT A
SUBCONTRACTORAPPROVAL FORM

PLEASE PRINTLEGIBLY

CoNTRAcrORNAME: _

SUBCo NTRAcrOR N Ai\;m: _

ADDRESS: --

CITY, STATE ZIP: _

DATE OF BIRTH: P HONE# _

E )'iXAIL: _

DATESIGNATIJRE OF CONTRACTOR: '----- - - - - - - - - -""""-"'------

cnyusEONLY

YES

CoNTRACT#: _

FINGERPRINTS
PAID FOR:

BACKGROUND:

CLEARED

YES

CLEARED TO
W ORK

YES

PHOTO TAKEN: YES

CONTRACTOR I
NOTIFIED BYEMAIL~---'

YES I No
S TAFPSIGNATURE/DATE

APPR OVED BYj

LAURA D ETWEILER, DlRECfOR

RECREATION & SENIORSERVICESDEPARTMENT
DATE



INDEPENDENT CONTRACTOR AGR EEMENT
RECREATION INSTRUCTOR

This Independent Contractor Agreement ("Agreement") is made and entered into
as of this 1st day of January, 2013 ("Effective Date") by and between the City of
Newport Beach, a California Municipal Corporation and Charter City ("City"), and
SCOTT STUCKI , a sole proprietor ("Contractor") to provide the classes or programs in
YOUTH SPORTS ("Class" or "Program") hereby agreed upon, as schedu led and
described in the Newport Navigator and/or OASIS News, which is incorporated herein
by this reference, and as approved in writing by the City.

NOW, THEREFORE, it is mutually agreed by and between the undersigned
parties as follows :

1. TERM

The term of this Agreement shall commence on the Effective Date, and shall
terminate on December 31, 2014 unless term inated earlier as provided herein.

2. COMPENSATION

2.1 City shall pay Contractor within twenty one (21) business days after the
last Class meeting . City shall pay the Contractor an amount equal to sixty-five (65%)
percent of the amount of the total enro llment fees collected, minus the non-resident fee
and a five dollar and no/100 ($5.00) per person administration fee for each Class held.

2.2 The City pays Contractors electronically; the Contractor shall be
responsible for ensur ing an up to date "Direct Depos it Autho rization Form" is on file with
the City.

2.3 (When applicable) Contractors providing Classes or Programs at Mariners
Elementary School and/or Newport Elementary School ("Schools") shall submit to the
City written notice of actual costs incurred in the performance of services under this
Agreement to conduct the Class or Program at the Schools . Subject to the City's
written acceptance of Contractor's actual costs , City shall reimburse the Contractor one
hundred percent (100%) of the actual costs incurred within twenty one (21) business
days after the last Class or Program meeting.

3. DUTIES OF CITY

3.1 Registration. City shall register all participants and shall collect all
enrollment fees. Contractor shall not accept enrollment fees directly from a participant
unless the City approves, in advance and in writing, the acceptance of enrollment fees
by the Contractor. Contractors shall only collect material fees that are pre-approved by
the City and published in advance in the Newport Navigator and/or the OASIS News (if
applicable). Such material fees shall be collected by Contractor at the first Class
meeting.
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3.2 Publicity. City shall provide publicity for the Class in the Newport
Navigator (published on a quarterly basis) and/or the OASIS News (published on a
monthly basis). City shall have the sole discretion to decide what information will be
included in the Newport Navigator and/or the OASIS News about the Class and the
Contractor. Publicity may also include flyers created by the City or the Contractor.
Contractor created flyers must be approved in writing by the City before distribution.

3.3 Class Facility. City shall provide a location for the Class without charging
Contractor any rental fees , unless otherwise agreed by the parties. The Contractor will
request dates and times for the Classes and the City will inform the Contractor if the
facility is available . It is the Contractor's sole responsibility to request these
dates/times, the City will not schedule the Contractor's Classes for them.

3.4 Refund Processing. City shall provide refunds to participants when:

3.4.1 The participant drops the Class before the second Class meeting ;

3.4.2 The participant drops a one (1) day or more workshop five (5)
business days before the workshop begins ; or

3.4.3 The Class is canceled by the City or Contractor. In the latter
instance, the Contractor must provide the City with all required paperwork .

3.5 Class Roster, Sign-Out and Attendance Sheets. City shall provide Class
rosters, sign-out sheets and attendance sheets to Contractor online via
http://newportbeachca.gov/index.aspx?page=1432. Contractor is responsible for
requesting log-in and password information from the City.

4. CONTRACTOR DUTIES

4.1 Contractors. Contractor hereby certifies that he/she or any subcontractor,
representative or employee (collectively "Representatives") who will be teach ing the
Class or assisting in teaching the Class are qualified to do so, and qualified to perform
the services described above and in the Program outline submitted to City. Contractor
is responsible for all Class curriculum development. Contractor is responsible for
training, supervis ing, evaluating, schedul ing, and any other requirements by law for all
Representatives. Contractor warrants that it will continuously furnish the necessary
personnel to provide the Program or Classes as contemplated by this Agreement.

4.2 Representatives. Contractor shall provide the City with the name(s),
address(es) and phone number(s) of all Representatives who will be providing any
services pursuant to this Agreement. All Representatives of Contractor must comply
with the Fingerpr int Policy (see Section 8). All Representatives must be able to provide
proof of legal right to work in the United States.

4.2.1 Representative Approval Form. Attached as Exhibit A, and
incorporated herein by reference, is the Representative Approval Form ("Form"). Each
Contractor Representative is required to obtain the written approval of the Recreation
and Senior Services Director prior to performing any services under this Agreement.
Prior to Contractor using any Representative to provide any services pursuant to this
Agreement, Contractor shall submit to the City a completed Form for each
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Representative that Contractor desires to use to provide services pursuant to this
Agreement. Contractor, at the sole discretion of City, shall remove from the Program
any Representative assigned to the performance of services pursuant to this Agreement
upon written request of City.

4.3 Please initial the statement that applies :

<n I will not be using Representatives or employees.

o I will be using Representatives. Any completed and approved Form
shall be incorporated herein by reference. Contractor shall not
authorize any Representative to provide services pursuant to this
Agreement unless and until the Recreation and Senior Services
Director has approved in writing the completed Form for that
individual Representative.

4.4 Subcontracting. Contractor shall not subcontract or assign any portion of
the rights, obligations or duties required under this Agreement, without first obtaining
prior written approval from the City. Subcontracts, if any, shall contain a provis ion
making them subject to all provisions of this Agreement.

4.5 Supplies/Equipment. Contractor shall be responsible for providing all
supplies, equipment, personnel , materials , and any addit ional publicity desired for the
class, at Contractor's sole expense. Contractor shall also be responsible for repairing
and maintaining all equipment and supplies in good working condition.

4.6 Anti-Discrim ination Laws. Contractor agrees and certifies that, except as
permitted by law, no person shall, on the grounds of race, religious creed , color,
national origin, ancestry, age, physical disability, menta l disability, medical condition ,
including the medical condition of Acquired Immune Deficiency Syndrome (AIDS) or any
condition related thereto , marital status , sex, sexual orientation or any other
impermissible basis under the law, be excluded from participation in, or be denied the
benefits of the services provided pursuant to this Agreement, and Contractor agrees not
to discriminate on said grounds in the hiring and retention of employees and
Representat ives, unless authorized under Section 12940 of the California Government
Code. Contractor shall, where applicable, conform to the requirements of the
Americans with Disabilities Act in the performance of this Agreement.

4.7 Class Size. Contractor shall determine the minimum and maximum
number of participants required for each Class to ensure the quality and safety of the
Class participants . Contractor or Contractor's authorized representative is required to
attend the first Class meeting of all Class offerings advert ised in the Newporl Navigator
and/or OASIS News unless Contractor cancels the Class three (3) business days prior
to the start date , with the prior written approval of City. In the event of such approved
cancellat ion, Contractor shall be responsible for informing all registered participants. In
the event that the minimum number of participants is not met by the first Class meeting ,
the Class shall be cancelled and the Contractor shall not be compensated for attending
the first meeting or for any cancelled Class. Contractor shall not be obligated to provide
any additional services in regards to the cance lled Class. If the minimum number of
participants is met or exceeded, the Class shall be held as scheduled (even if any of the
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4.8.1 Notify City at least twenty-four (24) hours in advance;

initial participants subsequently drop the Class), subject to Section 14 of this
Agreement. If the demand is such that an additional Class could be offered , it shall be
taken under consideration and negotiated between City and Contractor. If c1ass(es) are
cancelled for two (2) consecutive quarters due to lack of enrollment, the class will not be
scheduled again until City determines that public demand has increased .

4.8 Use of Non-City Facilities for Classes. If Contractor desires to conduct the
Class at hislher place of business , or some other non City-owned site or facility ,
Contractor must:

C2-
4.8.2 Provide sufficient parking for all participants;

4.8.3 Post signs at the site to direct participants to the location of class;
and

4.8.4 Allow access to City staff to the location when requested .

4.9 Absences. Contractor shall obtain permission from City one (1) week prior
to any planned absence from the class. In the event of illness, Contractor is required to
notify City and Participants twelve (12) hours prior to any Class cancellation.

4.9.1 City urges Contractor to get a substitute Representative whenever
possible instead of cancell ing Classes. Contractor shall obtain City's prior written
approval of any substitute Representative. Any substitute Representative must have
completed a criminal background check pursuant to Section 8 prior to teaching any City
Programs or Classes and must have an authorized Representative Approval Form on
file with the City.

4.9.2 When cancelling a Class , Contractor shall contact all participants
as soon as possible.

4.10 Contact Information. Contractor is required to notify City in writing of any
name, address, telephone number, email , website or direct deposit payment changes
within forty eight (48) hours of such change.

4.11 Contractor Informational Meeting. Contractor or Contractor's authorized
Representative or employee shall attend the Annua l "Contractor Informational Meeting"
that will be held in the Fall.

4.12 Camp Participant Emergency Waiver Form Requirements. All Contractors
who offer camps shall require all participants to complete and return to Contractor, or
hislher designee, on or before the first day of camp, a City issued "Emergency Contact
Information Form".

4.13 Sign-Out Sheets. All Camp Contractors with participants ages 10 years
and younger, must have a legal guardian sign out each Class participant after each
Class . Sign out sheets along with Attendance sheets are available to the Contractor
online through their instructor login.
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4.14 Other Requirements. Contractors shall:

4.14.1 Cooperate fully with all reasonable requests from City staff;

4.14.2 Maintain the highest degree of participant safety possible;

4.14.3 Immediately report to the Recreation & Senior Services Office any
injuries as a result of Class part icipation ;

4.14.4 Injuries or Damages. Immediately report to the Recreation and
Senior Services Office any injuries as a result of Class participation, damages to the
classroom or Program facility that could cause potential injury to a Class participant,
and/or other needed maintenance repairs. Contact the Recreation and Senior Services
Office staff by phone or email;

4.14.5 Clear all participants from the designated Class area at the end of
Class time unless participants continue to use public City facilities for personal use
without conflict with other scheduled activities and in accordance with posted hours and
availability limitations ;

4.14.6 Ensure that any music or sound system is kept at levels that will not
interfere with other classes or create a public disturbance/nuisance ;

4.14.7 Close and secure the room or building at the end of each Class;

4.14.8 Turn off any lights, heat, air conditioning , or other utilities when
Class is finished ;

4.14.9 Complete and return the quarterly "Contract Class Schedule "
requested by the City if Contractor wishes to be a part of the marketing materials;

4.14.10 Know facility rules and regulations and provide pertinent
information (i.e. refunds) to part icipants ;

4.14.11 Pay a $20 lost key/replacement fee when Contractor
requests replacement key; and

4.14.12 Abide by all City policies and procedures including, but not
limited to, the requirements set forth in the Newport Navigator and OASIS News and the
current Contractor Handbook which is incorporated herein by this reference.
Contractor's signature on this Agreement signifies acknowledgement of receipt of the
Contractor Handbook.

4.15 Contractor Photo 10 Badge . Contractors and their Representatives are
required to wear a City provided Contractor Photo 10 Badge at all times while engaging
in services for the City. Contractor shall be required to pay $5.00 for any lost or
replacement Contractor Photo 10 Badge. Contractor Photo 10 Badges are distributed
upon renewal of their Agreement with City.

SCOTT STUCKI Page 5



5. NOTICES

5.1 Unless otherwise indicated, all notices , demands, requests or approvals,
including change of address notices, to be given under the terms of this Agreement
shall be given in writing , and conclusively shall be deemed served when delivered
personally, or on the third business day after the depos it thereof in the United States
mail , postage prepaid , first-class mail, addressed as hereinafter provided. All notices,
demands, requests or approva ls from Contractor to City shall be addressed to City at:

Attn : Racquel Valdez, Recreation Supervisor
Recreation and Senior Services Department
City of Newport Beach
3300 Newport Blvd.
PO Box 1768
Newport Beach, CA 92658
Phone: 949-644-3156
E-mail: recreation@newportbeachca.gov

5.2 All notices , demands , requests or approvals from City to Contractor shall
be addressed to Contractor at the contact information provided on page 13 of this
Agreement.

6. INDEPENDENT CONTRACTOR

The parties intend and agree that at all times during the performance of services
under this Agreement that Contractor shall act as an Independent Contractor and shall
not be considered an agent or employee of City. As such, Contractor shall have the
sole legal responsibility to remit all federal and state income and social secur ity taxes
and to provide for his/her own workers compensation and unemployment insurance and
that of his/her Representatives. Contractor also agrees to provide liability insurance as
required by City and described more fully below. City shall not be liable for any
payment or compensation in any form to Contractor other than as provided herein. City
reserves the right to employ other independent contractors and Contractors who teach
the same or similar classes . City shall provide Contractor with IRS 1090 or other
applicable IRS forms at the end of the calendar year for all fees paid to Contractor.

7. INSURANCE

7.1 General Liability Insurance. Contractor must provide and maintain at all
times general liability insurance in an amount not less than one million dollars
($1,000,000) per occurrence for bodily injury, persona l injury, and property damage.
The policy shall carry a genera l liability special endorsement naming the City of Newport
Beach, its elected or appointed officers , employees, agents and volunteers as additional
named insured in the amount of one million dollars ($1,000,000) per occurrence.
Evidence of insurance certificate shall be sent to the Recreation & Senior Services
Department and must be approved by the City Risk Management or their designee prior
to the first Class/day of instruction.

7.1.1 Contractor shall have the option of purchasing coverage through
the City of Newport Beach's Special Event insurance program, or through Southern
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California Municipa l Athletic Federation ("SCMAF") or providing his/her own coverage.
If a Contractor elects to obtain his/her own coverage, said coverage must have the
policy limits described above and be provided by an insurance carrier with a Best's
Insurance Guide Rating of A- (or higher) and Financial Size Category Class of VII (or
larger).

7.1.2 Contractor's insurance coverage shall be primary insurance and/or
primary source of recovery as respects to City, its elected or appointed officers , agents,
officials, employees and volunteers with respect to all claims, losses or liability arising
directly or indirectly from the Contractor's opera tions or Service provided to the City.
Any insurance or self- insurance maintained by City, its officers , officia ls, employees and
volunteers shall be excess of the Contractor's insurance and shall not contribute with it.

7.1.3 Said policy must also provide a written thirty (30) day notice of
cancellation (ten (10) day written notice for non-payment of premium) to the City of
Newport Beach Recreation & Senior Services Department, at the following address:
P.O. Box 1768/ 3300 Newport Boulevard, Newport Beach , CA 92658.

7.2 Workers ' Compensation Insurance. By executing this Agreement,
Contractor certifies that Contractor is aware of and will comply with Section 3700 of the
Labor Code of the State of California requiring every employer to be insured against
liability for workers ' compensation or to undertake self- insurance before commencing
any work . Contractor shall carry the insurance or provide for self-insurance required by
California law to protect said Contractor from claims under the Workers' Compensation
Act.

7.2.1 The insurer issuing the Workers' Compensation insurance shall
amend its policy by endorsement to waive all rights of subrogation against the City, its
elected or appointed officers , agents , officials, emp loyees and volunteers. Contractor
shall submit to City, along with the required cert ificate of insurance a copy of such
waiver of subrogation endorsement.

7.2.2 In the event Contractor has no employees requiring Contractor to
provide Workers' Compensation insurance , Contractor shall so certify to City in writing
prior to City's execution of this Agreement.

7.3 Automobile Liabi/ity Coverage. Contractor shall maintain automobile
insurance covering bodily injury and property damage for all activit ies of the Contractor
arising out of or in connection with work to be performed under this Agreement,
including coverage for any owned , hired, non-owned or rented vehicles, in an amount
not less than one million dollars ($1,000,000) comb ined single limit for each occurrence,
or as approved by the City's Risk Manager or his/her designee.

7.4 Please initial the statement that applies:

o Contractor is providing a copy of the General Liability Ins urance w ith
Additional Insured Endorsement that meets the above requirements.

~ Contractor shall be utilizing the City provided insurance through
Southern California Municipal Athletic Federation ("SCMAF") and will
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pay all required fees billed on a quarterly basis by the City. I have
reviewed the Contract Contractor Handbook for complete
information. Please note that SCMAF does not provide coverage for
Worker's Compensation or Automobile Insurance Liability.

8. FINGERPRINTS AND CRIMINAL BACKGROUND CHECK

8.1 All Contractors and their Representatives must submit to and pass a
criminal background investigation by providing a complete set of fingerprints to the City
at least thirty (30) calendar days prior to teaching , substituting for Contractor, or
assisting with any Class. Such Contractors and their Representatives are required to
submit fees in the amount of up $73 per person to the City of Newport Beach,
Recreation and Senior Services Department, to cover all costs associated with
fingerprinting through the City of Newport Beach Police Department and the Department
of Justice. Fingerprints may be required to be updated every five (5) years.

8.2 In addition, all Classes involving minors age seventeen (17) or younger
must be taught in an open atmosphere where parents and guardians are able to
observe Class instruction, if so desired . At no time can the parent or guard ian of a
minor be denied access to a Class .

TRANSPORTING OF MINOR PARTICIPANTS

9.1 Unless the Program specifically involves travel or transportation of minors
to an offsite location, Contractor, or Contractor's Representatives, shall not transport
any minor participant by vehicle or otherwise.

9.2 If, after the conclusion of any Class session , a minor participant has not
been picked up, Contractor shall make every effort to contact the minor participant's
parent, legal guardian , or other authorized individual to whom the minor may be
released. If no contact can be made with any of the above individuals , Contractor shall
contact the City Recreation Supervisor or Recreat ion Manager at the Recreation &
Senior Services Office at (949) 644-3151 (Monday through Friday, 8 a.m. to 5 p.m.), or
the Park Patrol Division at (949) 795-2381 (Monday through Friday, 5 p.m. to 9 p.m. and
Saturday and Sunday, 9 a.m. to 5 p.m.). During all other hours, Contractor shall contact
the Watch Commander at the Newport Beach Police Department for assistance at (949)
644-3730.

10. CONFIDENTIALITY; OWNERSHIP OF DOCUMENTS

All Class rosters, participant addresses and contact information, and any other
such information or documents compiled by City and provided to Contractor, shall
remain the property of City. Contractor shall not release such information to others
without the prior written authorization by City. Contractor shall not use such information
for any other purpose than those authorized by City. All Class rosters, Class part icipant
addresses and contact information, shall be used by the Contractor solely for
administration of Classes and performing City business. Contractor will take reasonable
steps consistent with the law to prevent distribution of such information . Contractor's
obligations under this Section shall survive the termination of this Agreement.
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11. USE OF NAMES AND LOGOS; ADVERTISING, PRESS RELEASES AND
PUBLICITY

Contractor shall not include City's name, logos or insignia, or photographs of the
Class site or participants, in any publicity pertaining to Contractor's services or Class in
any magazine, trade paper, newspaper, radio or television production, Internet, or other
printed or electronic medium without the prior written consent of City and participants.

12. BUSINESS LICENSE

Newport Beach Municipal Code Chapter 5.04 provides that every business
operating in the City must obtain a business license prior to conducting business in the
City, and pay the required business license fee . This ordinance applies to businesses
operating at commercial or residential locations within the City, or using a City of
Newport Beach address or P.O. Box for receiving mail. The City Business License Fee
is an annual tax, due every twelve (12) months. Contractor agrees to obtain a City
business license as required by Chapter 5.04 and provide proof of compliance annually.
Business License Applications are available in the Revenue Division Office in Newport
Beach City Hall. In certain circumstances, Contractor may be eligible for paying a
reduced Business License Tax , which is known as an Apportioned Business Tax. A
Declaration for Apportioned Business Tax is available in the Revenue Division Office at
City Hall. A copy of your Business License must be submitted with this Contract.
All Contractors must have a valid business license.

13. INDEMNIFICATION

13.1 General. Contractor shall indemnify, defend and hold harmless City, its
elected and appointed officers, employees, agents, representatives, the City Council ,
boards and commissions ("Indemnified Parties") with respect to any loss, liability , injury
or damage that arises out of, or is in any way related to , the acts or omissions of
Contractor, his or her employees, representatives, officers and agents in the course of
performing services under this Agreement; however, Contractor shall not be required to
indemnify City from any claim arising from the sole negligence or willful misconduct of
the Indemnified Parties.

13.2 Intellectual Property. Contractor shall defend , indemnify, and hold
harmless the Indemnified Parties from any claim of infringement or other proceedings
brought against City for any intentional or unintentional violation by Contractor of the
legally protected rights of any third parties, with respect to works performed, logos
displayed, or written or digital materials provided by Contractor and used during the
performance of this Agreement. Such legally protected rights of third parties include but
are not limited to trade secrets, moral rights, proprietary acts , U.S. patents, trademarks ,
service marks and copyrights vested or issued as of the effective date of this
Agreement. If Contractor will be providing a public performance of musical
compositions or arrangements that are subject to a license held by a third party, it is the
responsibility of Contractor to obtain the appropriate license to perform the material prior
to the public performance.
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14. TERMINATION

City has the right, at its sole discretion and with or without cause, to terminate
this Agreement at any time by giving three (3) calendar days prior written notice to
Contractor. In the event of termination under this Section , City shall pay Contractor on
a prorated basis for any Classes or Programs that were actually taught by Contractor, if
any, up to the effective date of termination.

15. CLAIMS

Unless a shorter time is specified elsewhere in this Agreement, before making its
final request for payment under the Agreement, Contractor shall submit to City in
writing, all claims for compensation under or arising out of this Agreement. Contractor's
acceptance of the final payment shall constitute a waiver of all claims for compensation
under or arising out of this Agreement except those previously made in writing and
identified by Contractor in writing as unsettled at the time of its final request for
payment. The Contractor and the City expressly agree that in addition to all claims filing
requirements set forth in the Agreement, the Contractor shall be required to file any
claim the Contractor may have against the City in strict conformance with the
Government Claims Act (Govt. Code §§ 900 et seq.) .

16. STANDARD PROVISIONS

16.1 Compliance with all Laws. Contractor shall , at its own cost and expense,
comply with all statutes, ordinances , regulations and requirements of all governmental
entities, including federal, state, county or municipal, whether now in force or hereinafter
enacted.

16.2 Waiver. A waiver by City of any term, covenant, or condition in the
Agreement shall not be deemed to be a waiver of any subsequent breach of the same
or any other term, covenant or condition .

16.3 Integrated Contract. This Agreement represents the full and complete
understanding of every kind or nature whatsoever between the parties hereto, and all
preliminary negotiations and Agreements of whatsoever kind or nature are merged
herein. No verbal Contract or implied covenant shall be held to vary the provisions
herein.

16.4 Conflicts or Inconsistencies. In the event there are any conflicts or
inconsistencies between this Agreement and the Exhibits attached hereto, the terms of
this Agreement shall govern.

16.5 Amendments. This Agreement may be modified or amended only by a
written docurnent executed by both Contractor and City and approved as to form by the
City Attorney.

16.6 Controlling Law and Venue. The laws of the State of California shall
govern this Agreement and all matters relating to it and any action brought relating to
this Agreement shall be adjudicated in a court of competent jurisdiction in the County of
Orange , State of California.
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16.7 Equal Opportunity Employment. Contractor represents that it is an equal
opportun ity employer and it shall not discriminate against any subcontractor, employee
or applicant for employment because of race, religion , color, national origin, handicap ,
ancestry, sex, age or any other impermissible basis under law.

16.8 Interpretation. The terms of this Agreement shall be construed in
accordance with the meaning of the language used and shall not be construed for or
against either party by reason of the authorship of the Agreement or any other rule of
construction which might otherwise apply.

'- .
16.9 Severab ility. If any term or portiori-of this Agreement is held to be invalid,

illegal, or otherwise unenforceable by a court ' of competent jurisdiction, the remaining
provisions of this Agreement shall continue in full force and effect.

16.10 No Attorney's Fees. In the event of any dispute or legal action arising
under this Agreement, the prevailing party shall not be entitled to attorney's fees.

16.11 Counterparts. This Agreement may be executed in two or more
counterparts , each 'of which shall be deemed an original and all of which together shall
constitute one (1) and the same instrument.

[SIGNATURES ON NEXT PAGEl
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IN WITNESS WHEREOF, the parties have caused this Agreement to be
executed on.the dates written below.

APPROVED AS TO FORM:
CITY A~ZNEY'S OFFICE
Date: II IJ-.

ByAa!i:£(1i--
City Attorney ~\

CITY OF NEWPORT BEACH,
A Californ ia municipal corporation
Date: I :;l.. . \ ":l.' \~

ior Services Director

By:
Leilani I. Brown
City Clerk

ATTEST:
Date: -'---'-.J-:-_

SCOTT STUCKI

Print Title

Signature Date Print Name Print Title

~37 C"" ./~~J1, -=#-6 Cosh. /l.ks,,- CA- c,2k27
Business Mailing Address , City, State Zip Tax 101SSN

Qtlcr ~c.(13- tllH Ii t.(e,. t/Is .)7 )LI
Cell Phone Business Phone ""'H-'-o-m-e-P""h'---o-n-e--

~b~?~X~~-mai l

~

Alternate Phone

Business Website

Home Address (if different from business mailing address )

[END OF SIGNATURES]

Attachments: Exhibit A-Representative Approval Form

f:\users\oca\shared\working tilecontrect templates\recreationtemplateslindependent contractoragreementrecreation instructor
template fina/.dotx
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EXHIBIT A
SUBCONTRACTOR APPROVAL F ORM

PLEASE PRINTL EGIBLY

C ONTRACTOR NAME: _

S UBCONTRACTOR NAl"m: _

ADDRESS : -'- _

CITY, STATE ZIP: _

DATE OF BI RTH: PHONE # _

EMAIL: ---'- _

DATESIGNATURE OF C ONTRACTOR: ---.!~&_ _

CI1YUSE ONLY

CONTRACf#: _

FINGERPRINTS

PAID FOR:

BACKGROUND:

CLEARED

CLEARED TO
WORK

PHOTO TAKEN:

CONTRACfOR LI _ _

NOTIFIED BY EMAIL
YES D No

STAPP SIGNATlJREjDATE

Ap PROVED BY;

LAURADIm\'EILER, nrsscroa
RECREATION & SENroR SERVICES DEPARTMENT

DATI!



CIlY OF NEWPORT BEACH

•

LIL HOOPSTERS BASKETBALL ACADEMY
337 E 18TH ST #B
COSTA MESA, CA 92627

INSTRUCTIONS AND CONDITIONS

ACCOUNT NUMBER: BT30037008

EXPIRATION DATE: 09/30/2013

._ . __.. . - -----_ ._ --

Welcome to the City of Newport Beach, and thank you for your business tax payment. This business tax certificate is evidence that the
named business has paid a tax to conduct the business activity designated, within the City of Newport Beach, unlil the expiration date shown.
Please notify the Revenue Division immediately if any of the information on the certificate changes.

This certificate is valid onlyat the address indicated and mustbe displayed in a conspicuous location. If yourbusiness is not conducted at a
permanent location Municipal Code requires that any representative, whiletransacting business within the city, carrythiscertificate.

This business tax certificate does notauthorize the named business to conduct any activities regulated by the City of NewportBeach or other
agencies . Authorization for such activities must be obtained from the appropriate departments prior to application for business tax. Certificates
are not transferable to any other party or person and are not pro-rated. Refunds are not provided once the certificate has been issued.

Your business tax certificate is valid until the expiration date, and must be renewed annually prior to that date. Changes in type of ownership
(i.e, from a sole proprietorship to a partnership or LLC), nature of business, or ownership void the current certificate and require filing of and
payment for a new application. Additional certificates are required if additional types of business activity are initiated at the same address, or
additionai iocations of the same business are established (Municipal Code sections 5.04 through 5.08).

For your convenience, the Revenue Division will mail a courtesy renewal notice, prior to the expiration date, to the billing address of record.
Non-receipt of the noticedoes not alleviate the requirement to renew. Penalties are imposed for late renewal at a rate of 25% per month to a
maximum of 100% of the base lax ..

The Revenue Division is available to answer any questions regarding business tax certification and requlrements. Call (949) 644-3141; e-mail us
at: RevenueHelp@newportbeachca.gov, or visit us on the internet at WWW,newportbeachca.qov and viewthe Municipal Codeon line.

DISPLAY CONSPICUOUSLY AT PLACE OF BUSINESS FOR WInCH ISSUED

CfJiY OF NEWPORT BEACH
BUSINESS TAX CERTIFICATE

THIS TAX PAYMENT EXPIRES: 09/30/2013 ACCOUNT NUMBER: BT30037008 '

SERVICE ADDRESS:

LIL HOOPSTERS BASKETBALL ACADEMY
337 E 18TH ST #B
COSTA MESA, CA 92627

BUSINESS CATEGORY:

Mise PERSONAL SVCS

OWNERJPRINCIPAL NAME:

LIL HOOPSTERS BASKETBALL A~~Y

OWNERSHIP TYPE:

SOLE PROPRIETORSHIP

TAX INCLUDES PAYMENT FOR:

o EMPLOYEES

SELLERS PERMIT: NO SELLERS PERMIT DATE OF ISSUE:

PRINT DATE:

09/26/2011

11/21/2012




