
INDEPENDENT CONTRACTOR AGREEMENT
RECREATION INSTRUCTOR

This Independent Contractor Agreement ("Agreement") is made and entered into
as of this 1st day of January, 2013 ("Effective Date") by and between the City of
Newport Beach, a California Munic ipal Corporation and Charter City ("City"), and
RACHEL ENCISO, a sole proprietor ("Contractor") to provide the classes or programs in
Fitness ("Class" or "Program") hereby agreed upon,· as scheduled and described in the
Newport Navigator and/or OASIS News , which is incorporated herein by this reference ,
and as approved in writing by the City.

NOW, THEREFORE, it is mutually agreed by and between the undersigned
parties as follows:

1. TERM

The term of this Agree ment shall commence on the Effect ive Date , and shall
terminate on December 31, 2014 unless terminated earlier as provided herein.

2. COMPENSATION

2.1 City shall pay Contractor within twenty one (21) business days after the
last Class meeting . City shall pay the Contractor an amount equal to sixty-five (65%)
percent of the amount of the tota l enrollment fees collected , minus the non-resident fee
and a five dollar and no/100 ($5.00) per person administration fee for each Class held.

2.2 The City pays Cont ractors electronically; the Contractor shall be
responsible for ensuring an up to date "Direct Deposit Authorization Form" is on file with
the City.

2.3 (When applicable) Contractors providing Classes or Programs at Mariners
Elementary School and/or Newpo rt Elementary School ("Schools") shall submit to the
City written notice of actual costs incurred in the performance of services under this
Agreement to conduct the Class or Program at the Schools. Subject to the City's
written acceptance of Contractor's actual costs, City shall reimburse the Contractor one
hundred percent (100%) of the actua l costs incurred within twenty one (21) business
days after the last Class or Program meeting .

3. DUTIES OF CITY

3.1 Registration. City sha ll register all part icipants and shall collect all
enrollment fees. Contractor shall not accept enrollment fees directly from a participant
unless the City approves , in advance and in writing, the acceptance of enrollment fees
by the Contractor. Contractors shall only collect mater ial fees that are pre-approved by
the City and published in advance in the Newport Navigator and/or the OASIS News (if
applicable). Such material fees shall be collected by Contractor at the first Class
meeting.
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3.2 Publicity. City shall provide publicity for the Class in the Newport
Navigator (published on a quarterly basis) and/or the OASIS News (published on a
monthly basis) . City shall have the sole discretion to decide what information will be
included in the Newport Navigator and/or the OASIS News about the Class and the
Contractor. Publicity may also include flyers created by the City or the Contractor.
Contractor created flyers must be approved in writing by the City before distribution.

3.3 Class Facility. City shall provide a location for the Class without charging
Contractor any rental fees, unless otherwise agreed by the parties. The Contractor will
request dates and times for the Classes and the City will inform the Contractor if the
facility is available. It is the Contractor's sole responsibility to request these
dates/times, the City will not schedule the Contractor's Classes for them.

3.4 Refund Processing . City shall provide refunds to participants when:

3.4.1 The participant drops the Class before the second Class meeting ;

3.4.2 The participant drops a one (1) day or more workshop five (5)
business days before the workshop begins ; or

3.4.3 The Class is canceled by the City or Contractor. In the latter
instance , the Contractor must provide the City with all required paperwork.

3.5 Class Roster, Sign-Out and Attendance Sheets. City shall provide Class
rosters , sign-out sheets and attendance sheets to Contractor online via
http://newportbeachca.gov/index.aspx?page=1432. Contractor is responsible for
requesting log-in and password information from the City.

4. CONTRACTOR DUTIES

4.1 Contractors. Contractor hereby cert ifies that he/she or any subcontractor,
representative or employee (collectively "Representatives") who will be teaching the
Class or assisting in teaching the Class are qualified to do so, and qualified to perform
the services described above and in the Program outline submitted to City. Contractor
is respons ible for all Class curriculum development. Contractor is responsible for
training, supervising, evaluating, scheduling , and any other requirements by law for all
Representatives. Contractor warrants that it will continuously furnish the necessary
personnel to provide the Program or Classes as contemplated by this Agreement.

4.2 Representatives. Contractor shall provide the City with the name(s) ,
address(es) and phone number(s) of all Representatives who will be providing any
services pursuant to this Agreement. All Representatives of Contractor must comply
with the Fingerprint Policy (see Sect ion 8). All Representatives must be able to provide
proof of legal right to work in the United States.

4.2 .1 Representative Approval Form. Attached as Exhibit A, and
incorporated herein by reference , is the Representative Approval Form ("Form") . Each
Contractor Representative is required to obtain the written approval of the Recreation
and Senior Services Director prior to performing any services under this Agreement.
Prior to Contractor using any Representative to provide any services pursuant to this
Agreement, Contractor shall submit to the City a completed Form for each
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Representat ive that Contractor desires to use to provide services pursuant to this
Agree ment. Contractor, at the sole discretion of City, shall remove from the Program
any Representative assigned to the performance of services pursuant to this Agreement
upon written request of City.

4.3 Please initial the statement that applies:

will not be us ing Representatives or employees.

w ill be using Representatives. Any completed and approved Form
shall be incorporated herein by reference . Contractor shall not
authorize any Representative to provide services pursuant to th is
Agreement unless and until the Recrea tion and Senior Services
Director has approved in writing the completed Form for that
indiv idual Representative.

4.4 Subcontracting. Contractor shall not subcontract or assign any portion of
the rights, obligations or duties required under this Agree ment, without first obtaining
prior written approval from the City. Subcontracts , if any, shall contain a provision
making them subject to all provisions of this Agreement.

4.5 Supplies/Equipment. Contractor shall be responsible for providing all
supp lies, equipment, personne l, materials, and any additional publicity desired for the
class , at Contractor's sole expense. Contractor shall also be responsible for repairing
and maintaining all equipment and supp lies in good working condition.

4.6 Anti-Discrimination Laws. Contractor agrees and certifies that, except as
permitted by law, no person shall, on the grounds of race, religious creed, color,
national origin, ancestry, age, physical disability, mental disability, medical condition,
including the medica l condition of Acqu ired Immune Deficiency Syndrome (AIDS) or any
cond ition related thereto , marital status , sex, sexual orientation or any other
impermissible basis under the law, be excluded from participation in, or be denied the
benefits of the services provided pursuant to this Agreement, and Contractor agrees not
to discriminate on said grounds in the hiring and retention of employees and
Representatives, unless authorized under Section 12940 of the California Government
Code . Contractor shall, where applicab le, conform to the requirements of the
Americans with Disabilities Act in the performance of this Agreement.

4.7 Class Size. Contracto r shall determine the minimum and maximum
number of participants required for each Class to ensure the quality and safety of the
Class participants. Contractor or Contractor's authorized representative is required to
attend the first Class meeting of all Class offerings advertised in the Newport Navigator
and/or OASIS News unless Contractor cance ls the Class three (3) business days prior
to the start date , with the prior written approval of City. In the event of such approved
cance llation, Contractor shall be responsible for informing all registered participants . In
the event that the minimum number of participants is not met by the first Class meeting,
the Class shall be cancelled and the Contractor shall not be compensated for attending
the first meeting or for any cancelled Class. Contractor shall not be obligated to provide
any additional services in regards to the cancelled Class. If the minimum number of
participants is met or exceeded, the Class shall be held as scheduled (even if any of the
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initial participants subsequently drop the Class) , subject to Section 14 of this
Agreement. If the demand is such that an additional Class could be offered , it shall be
taken under consideration and negotiated between City and Contractor. If c1ass(es) are
cancelled for two (2) consecutive quarters due to lack of enrollment, the class will not be
scheduled again until City determines that public demand has increased.

4.8 Use of Non-City Facilities for Classes. If Contractor desires to conduct the
Class at hislher place of business, or some other non City-owned site or facility ,
Contractor must:

4.8.1 Notify City at least twenty-four (24) hours in advance ;

4.8.2 Provide sufficient parking for all participants;

4.8.3 Post signs at the site to direct participants to the location of class;
and

4.8.4 Allow access to City staff to the location when requested.

4.9 Absences. Contractor shall obtain permission from City one (1) week prior
to any planned absence from the class. In the event of illness , Contracto r is required to
notify City and Participants twelve (12) hours prior to any Class cancellation .

4.9.1 City urges Contractor to get a substitute Representative whenever
possible instead of cancelling Classes . Contractor shall obtain City's prior written
approval of any substitute Representative. Any substitute Representative must have
completed a criminal background check pursuant to Section 8 prior to teaching any City
Programs or Classes and must have an authorized Representative Approval Form on
file with the City.

4.9.2 When cancelling a Class , Contractor shall contact all participants
as soon as possible .

4.10 Contact Information. Contractor is required to notify City in writing of any
name, address, telephone number, email , website or direct deposit payment changes
within forty eight (48) hours of such change.

4.11 Contractor Informational Meeting. Contractor or Contractor's authorized
Representative or employee shall attend the Annual "Contractor Informational Meeting"
that will be held in the Fall.

4.12 Camp Participant Emergency Waiver Form Requirements. All Contractors
who offer camps shall require all participants to complete and return to Contractor, or
hislher designee, on or before the first day of camp, a City issued "Emergency Contact
Information Form".

4.13 Sign-Out Sheets . All Camp Contractors with participants ages 10 years
and younge r, must have a legal guardian sign out each Class participant after each
Class . Sign out sheets along with Attendance sheets are available to the Contractor
online through their instructor login .
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4 .1 4 Other Requirements. Contractors shall:

4.14.1 Cooperate fully with all reasonable requests from City staff;

4.14.2 Maintain the highest degree of participant safety possible;

4.14.3 Immediately report to the Recreat ion & Senior Services Office any
injuries as a result of Class participation;

4.14.4 Injuries or Damages. Immediately report to the Recreation and
Senior Services Office any injuries as a result of Class participation, damages to the
classroom or Program facility that could cause potential injury to a Class participant,
and/or other needed maintenance repairs. Contact the Recreat ion and Senior Services
Office staff by phone or email ;

4.14.5 Clear all participants from the designated Class area at the end of
Class time unless participants continue to use public City facilit ies for personal use
without conflict with other scheduled activ ities and in accordance with posted hours and
availability limitations;

4.14.6 Ensure that any music or sound system is kept at levels that will not
interfere with other classes or create a public disturbance/nuisance;

4.14.7 Close and secure the room or building at the end of each Class ;

4.14.8 Turn off any lights, heat , air conditioning, or other utilities when
Class is finished;

4.14.9 Complete and return the quarterly "Contract Class Schedule"
requested by the City if Contractor wishes to be a part of the marketing materials;

4.14.10 Know facility rules and regulat ions and provide pertinent
information (i.e. refunds) to participants ;

4.14.11 Pay a $20 lost key/replacement fee when Contractor
requests replacement key; and

4.14.12 Abide by all City policies and procedures including, but not
limited to, the requirements set forth in the Newport Navigator and OASIS News and the
current Contractor Handbook which is incorporated herein by this reference.
Contractor's signature on this Agreement signifies acknowledgement of receipt of the
Contractor Handbook.

4.15 Contractor Photo 10 Badge. Contractors and their Representatives are
required to wear a City provided Contractor Photo 10 Badge at all times while engag ing
in services for the City. Contractor shall be required to pay $5.00 for any lost or
replacement Contractor Photo 10 Badge. Contractor Photo 10 Badges are distributed
upon renewal of their Agreement with City.

RACHEL ENCISO Page 5



5. NOTICES

5.1 Unless otherwise indicated, all notices, demands, requests or approvals,
including change of address notices, to be given under the terms of this Agree ment
shall be given in writing, and conclusively shall be deemed served when delivered
personally, or on the third business day after the depos it thereof in the United States
mail , postage prepaid, first-class mail, addressed as hereinafter provided. All notices ,
demands, requests or approvals from Contractor to City shall be addressed to City at:

Attn : Racquel Valdez, Recreation Supervisor
Recreation and Senior Services Department
City of Newport Beach
3300 Newport Blvd.
PO Box 1768
Newport Beach , CA 92658
Phone: 949-644-3156
E-mail: recreation@newportbeachca.gov

5.2 All notices, demands, requests or approva ls from City to Contractor shall
be addressed to Contracto r at the contact information provided on page 13 of this
Agreement.

6. INDEPENDENT CONTRACTOR

The parties intend and agree that at all times during the performance of services
under this Agreement that Contractor shall act as an Independent Contractor and shall
not be cons idered an agent or employee of City. As such, Contracto r shall have the
sole legal responsibility to remit all federal and state income and social security taxes
and to provide for his/her own workers compensation and unemployment insurance and
that of his/her Representatives. Contractor also agrees to provide liability insurance as
required by City and described more fully below. City shall not be liable for any
payment or compensation in any form to Contractor other than as provided herein. City
reserves the right to employ other independent contractors and Contractors who teach
the same or similar classes . City shall provide Contractor with IRS 1090 or other
appl icable IRS forms at the end of the calendar year for all fees paid to Contractor.

7. INSURANCE

7.1 General Liability Insurance. Contractor must provide and maintain at all
times genera l liability insurance in an amount not less than one million dollars
($1,000,000) per occurrence for bodily inju ry, persona l injury , and property damage.
The policy shall carry a general liability specia l endorsement naming the City of Newport
Beach, its elected or appo inted officers, employees, agents and volunteers as additional
named insured in the amount of one million dollars ($1,000,000) per occurrence.
Evidence of insurance certificate sha ll be sent to the Recreation & Senior Services
Department and must be approved by the City Risk Management or their designee prior
to the first Class/day of instruct ion.

7.1.1 Contractor shall have the option of purchasing coverage through
the City of Newport Beach 's Special Event insurance program, or through Southern
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Californ ia Municipa l Athletic Federation ("SCMAF") or provid ing his/her own coverage.
If a Contracto r elects to obta in his/her own coverage , said coverage must have the
policy limits described above and be provided by an insurance carrier with a Best's
Insurance Guide Rating of A- (or higher) and Financia l Size Category Class of VII (or
larger).

7.1.2 Contractor's insurance coverage shall be primary insurance and/or
primary source of recovery as respects to City, its elected or appointed officers , agents,
officia ls, employees and volunteers with respect to all claims, losses or liability arising
directly or indirectly from the Contractor's operations or Service provided to the City.
Any insurance or self-insurance maintained by City, its officers , officials, employees and
volunteers shall be excess of the Contractor's insurance and shall not contribute with it.

7.1.3 Said policy must also provide a written thirty (30) day notice of
cancellation (ten (10) day written not ice for non-payment of premium) to the City of
Newport Beach Recreation & Senior Services Department, at the following address:
P.O. Box 1768/3300 Newport Boulevard , Newport Beach , CA 92658 .

7.2 Workers ' Compensation Insurance. By executing this Agree ment,
Contractor certifies that Contractor is aware of and will comply with Section 3700 of the
Labor Code of the State of California requiring every employer to be insured against
liabil ity for workers ' compensation or to undertake self-insurance before commencing
any work. Contractor shall carry the insurance or provide for self- insurance required by
California law to protect said Contractor from claims under the Workers' Compensation
Act.

7.2.1 The insurer issuing the Workers' Compe nsation insurance shall
amend its policy by endorsement to waive all rights of subrogation against the City, its
elected or appointed officers, agents , officials, employees and volunteers. Contractor
shall submit to City, along with the required certificate of insurance a copy of such
waiver of subrogation endorsement.

7.2.2 In the event Contractor has no employees requiring Contractor to
provide Workers' Compensation insurance, Contractor shall so certify to City in writing
prior to City's execut ion of this Agreement.

7.3 Automobile Liability Coverage. Contractor shall maintain automobile
insurance covering bodily injury and property damage for all activities of the Contractor
arising out of or in connection with work to be performed under this Agreement,
including coverage for any owned , hired, non-owned or rented vehicles , in an amount
not less than one million dollars ($1,000,000) combined single limit for each occu rrence,
or as approved by the City's Risk Manager or his/her designee.

7.4 Please initial the statement that applies :

~ft1!o'ntracto r is providing a copy of the General Liability Insu rance with
Additional Ins ured Endorsement that meets the above requi rements.

o Contractor shall be utilizing the City provided insurance th rough
Southern California Municipal Ath letic Federation (USCMAF") and will
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pay all required fees billed on a quarterly basis by the City. I have
reviewed the Contract Contractor Handbook for complete
information. Please note that SCMAF does not provide coverage for
Worker's Compensation or Automobile Insurance Liability.

8. FINGERPRINTS AND CRIMINAL BACKGROUND CHECK

8.1 All Contractors and their Representatives must submit to and pass a
criminal background investigation by providing a complete set of fingerprints to the City
at least thirty (30) calendar days prior to teaching, substituting for Contractor, or
assisting with any Class . Such Contractors and their Representatives are required to
submit fees in the amount of up $73 per person to the City of Newport Beach,
Recreation and Senior Services Department, to cover all costs associated with
fingerpr inting through the City of Newport Beach Police Department and the Department
of Justice . Fingerprints may be required to be updated every five (5) years .

8.2 In addition , all Classes involving minors age seventeen (17) or younger
must be taught in an open atmosphere where parents and guardians are able to
observe Class instruction, if so desired . At no time can the parent or guard ian of a'
minor be denied access to a Class.

9. TRANSPORTING OF MINOR PARTICIPANTS

9.1 Unless the Program specifically involves travel or transportation of minors
to an offsite location , Contractor, or Contractor's Representatives, shall not transport
any minor participant by vehicle or otherwise.

9.2 If, after the conclusion of any Class session, a minor participant has not
been picked up, Contractor shall make every effort to contact the minor participant's
parent, legal guard ian, or other authorized individual to whom the minor may be
released . If no contact can be made with any of the above individuals, Contractor shall
contact the City Recreat ion Supervisor or Recreat ion Manager at the Recreation &
Senior Services Office at (949) 644-3151 (Monday through Friday, 8 a.m. to 5 p.m.), or
the Park Patrol Division at (949) 795-2381 (Monday through Friday, 5 p .rn, to 9 p.m. and
Saturday and Sunday, 9 a.m. to 5 p.m.). During all other hours, Contractor shall contact
the Watch Commander at the Newport Beach Police Department for assistance at (949)
644-3730.

10. CONFIDENTIALITY; OWNERSHIP OF DOCUMENTS

All Class rosters , participant addresses and contact information, and any other
such information or documents compiled by City and provided to Contractor, shall
remain the property of City. Contractor shall not release such information to others
without the prior written authorization by City . Contractor shall not use such information
for any other purpose than those authorized by City. All Class rosters , Class participant
addresses and contact information, shall be used by the Contractor solely for
administration of Classes and performing City business. Contractor will take reasonable
steps consistent with the law to prevent distribution of such information . Contractor's
obligations under this Section shall survive the termination of this Agreement.
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11. USE OF NAMES AND LOGOS; ADVERTISING, PRESS RELEASES AND
PUBLICITY

Contractor shall not include City's name, logos or insignia, or photographs of the
Class site or participants, in any publicity pertaining to Contractor's serv ices or Class in
any magazine, trade paper, newspaper, radio or television production , Internet, or other
printed or electronic medium without the prior written consent of City and part icipants .

12. BUSINESS LICENSE

Newport Beach Municipal Code Chapte r 5.04 provides that every business
operating in the City must obtain a business license prior to conducting business in the
City, and pay the required business license fee. This ordinance applies to businesses
operating at commercial or residential locations within the City, or using a City of
Newport Beach address or P.O. Box for receiving mail. The City Business License Fee
is an annual tax, due every twelve (12) months. Contractor agrees to obtain a City
business license as required by Chapter 5.04 and provide proof of comp liance annually.
Business License Applica tions are available in the Revenue Division Office in Newport
Beach City Hall. In certain circumstances, Contractor may be eligible for paying a
reduced Business License Tax, which is known as an Apportioned Business Tax. A
Declaration for Apportioned Business Tax is available in the Revenue Division Office at
City Hall. A copy of your Business License must be submitted with this Contract.
All Contractors must have a valid business license.

13. INDEMNIFICATION

13.1 General. Contractor shall indemn ify, defend and hold harmless City, its
elected and appointed officers, employees , agents, representatives, the City Council,
boards and commissions ("Indemnified Parties") with respect to any loss, liability, injury
or damage that arises out of, or is in any way related to, the acts or omissions of
Contractor, his or her employees, representatives, officers and agents in the course of
perform ing services under this Agreement; however, Contractor shall not be required to
indemnify City from any claim arising from the sole negligence or willful misconduct of
the Indemnified Parties .

13.2 Intellectual Property. Contractor shall defend, indemnify, and hold
harmless the Indemnified Parties from any claim of infringement or other proceedings
brought against City for any intentional or unintentional violation by Contractor of the
legally protected rights of any third parties, with respect to works performed, logos
displayed , or written or digital materials provided by Contractor and used during the
performance of this Agreement. Such legally protected rights of third parties include but
are not limited to trade secrets , moral rights , proprietary acts, U.S. patents, trademarks,
service marks and copyrights vested or issued as of the effective date of this
Agreement. If Contractor will be provid ing a public performance of musica l
compositions or arrangements that are subject to a license held by a third party, it is the
responsibility of Contracto r to obtain the appropriate license to perform the material prior
to the public performance.
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14. TERMINATION

City has the right, at its sole discretion and with or without cause, to terminate
this Agreement at any time by giving three (3) calendar days prior written notice to
Contractor. In the event of termination under this Section, City shall pay Contractor on
a prorated basis for any Classes or Programs that were actually taught by Contractor , if
any, up to the effective date of termination.

15. CLAIMS

Unless a shorter time is specified elsewhere in this Agree ment, before making its
final request for payment under the Agreement, Contractor shall submit to City in
writing, all claims for compensation under or arising out of this Agreement. Contractor's
acceptance of the final payment shall constitute a waiver of all claims for compensation
under or arising out of this Agreement except those previously made in writing and
identified by Contractor in writ ing as unsettled at the time of its final request for
payment. The Contracto r and the City expressly agree that in addition to all claims filing
requirements set forth in the Agreement, the Contractor shall be required to file any
claim the Contractor may have against the City in strict conformance with the
Government Claims Act (Govt. Code §§ 900 et seq.).

16. STANDARD PROVISIONS

16.1 Compliance with all Laws. Contractor shall , at its own cost and expense ,
comply with all statutes , ordinances, regulations and requirements of all governmental
entities , including federal , state , county or municipal , whether now in force or hereinafter
enacted .

16.2 Waiver. A waiver by City of any term , covenant, or condition in the
Agreement shall not be deemed to be a waiver of any subsequent breach of the same
or any other term, covenant or condition.

16.3 Integrated Contract. This Agreement represents the full and complete
understanding of every kind or nature whatsoever between the parties hereto, and all
preliminary negotiations and Agreements of whatsoever kind or nature are merged
herein. No verbal Contract or implied covenant shall be held to vary the provisions
herein.

16.4 Conflicts or Inconsistencies. In the event there are any confl icts or
inconsistencies between this Agreement and the Exhibits attached hereto, the terms of
this Agreement shall govern .

16.5 Amendments. This Agreement may be modified or amended only by a
written document executed by both Contractor and City and approved as to form by the
City Attorney.

16.6 Controlling Law and Venue . The laws of the State of Californ ia shall
govern this Agreement and all matters relating to it and any action brought relating to
this Agreement shall be adjudicated in a court of competent jurisdiction in the County of
Orange , State of California.

RACHEL ENCISO Page 10



16.7 Equal Opportunity Employment. Contractor represents that it is an equal
opportunity employer and it shall not discriminate against any subcontractor, employee
or applicant for employment because of race, religion, color, national origin, handicap,
ancestry, sex, age or any other impermissible basis under law.

16.8 Interpretation. The terms of this Agreement shall be construed in
accordance with the meaning of the language used and shall not be construed for or
against either party by reason of the authorsh ip of the Agreement or any other rule of
construction which might otherwise apply.

I " ,

16.9 Severability. If any term or portion of this Agreement is held to be invalid,
illegal, or otherwise unenforceable by a courtcf competent jurisdiction, the remain ing
provisions of this Agreement shall continue in full force and effect.

16.10 No Attorney's Fees. In the event of any dispute or legal action arising
under this Agreement, the prevailing party shall not be entitled to attorney's fees .

16.11 Counterparts. . This Agreement may be executed in two or more
counterparts, each of which shall be deemed an original and all of which together shall
constitute one (1) and the same instrument.

[SIGNATURES ON NEXT PAGE]
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IN WITNE SS WHEREOF, the parties have caused this Agreeme nt to be
execu ted on the dates written below.

APPROVED AS TO FORM:
CITY ATTORN EY'S OFFICE
Date: /-~-I.3

By kfL~
Aaror.u1 . Harp ,
City Attorney

CITY OF NEWPORT BEACH,
A Californ ia municipal corporation
Date: l · G· I ~

enior Services Director

By:_ _ -----"- --'---..:::'---- ~i'A__\\

Leilani I. Brown
City Clerk

CONTRACTOR: RACHEL ENCISO

ATTEST: . J6-/;1..
Date: I J

~cWifu~
Signature

\~ J-j; 121)[2 10c{10/ Fv1~:c; 0
Date Print Name

tto-t-4u1 a fI1J.~V
Print Title

Signature Date Print Name Print Title

4C1 lPCLVLd :5+/ N3WDo4 BeacA J Co Clww ~
Business Mailing Address, City, State Zip r Tax 10/ SSN

, 4'1 '3~ /2-6~2-~2V1 .?¥1 ·l lJl l-_ ----,---,----__
Cell Phone Business Phone Home Phone Alternate Phone

V\ O.~'-=-'-:-'~"----=t-"' c::......\rI. 00 ' COyY\ V'{,\~ '01!W1 S"o@A1u Dv' --=wYV\~---:-:,~ _
Alternate E-mail Business Website

Home Address (if different from business mailing address)

[END OF SIGNATURES]

Attachments: Exhibit A- Representative Approval Form

f:l userslocalsharedlworking filecontract templateslrecreation templatesVndependent contractor agreement recreation instructor
template final.dotx
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EXHIBIT A
REPRESENTATIVE ApPROVAL FORM

PLEASE PRINT LEGIBL Y

CO NTRACTOR N AME: _

RE PRESENTATIVE: N AME: _

ADDRESS: _

CITY, STATE ZIP : _

DATE OF B IRTH: P HONE# _

E MAIL: _

DATESIGNA TURE OF REPRESENTA TlVE: '="""-'=- _

CITY USE ONL Y

C ONTRACT#: _

F INGERPRINTS: YES No
STAFF SIGNA1URE/DATE

BACKGROUND:

C LEARED

Y E S No
STAFF S IGNATURE/DATE

C LEARED TO

W ORK

YES No
STAFF SIGNATURE

DATE RECEIVED

P HOTO T AKEN: Y E S No
STAFF S ,GNATURE/D ATE

C ONTRACTOR [
NOTIFIED BY EMAIL'--- -.J

YES No
STAFF S IGNATURE/DATE

A pPROVED BY: ,---c-::---;= c-::--::-::--=".".,.::c:-::- - - ­
LAURA DE1WEILER, D IRECTOR
R ECREATION & SENIOR SE RVICES DE PARTMENT

DATE
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INDEPENDENT CONTRACTOR AGREEMENT
RECREATION INSTRUCTOR

This Independent Contractor Agreement ("Agreement") is made and entered into
as of this 1st day of January, 2013 ("Effective Date") by and between the City of
Newport Beach , a California Municipa l Corporation and Charter City ("City"), and OC
PLAYBALL, INC, a California corporation ("Contractor") to provide the classes or
programs in Sports ("Class" or "Program") hereby agreed upon, as scheduled and
described in the Newport Navigator and/or OASIS News, which is incorporated herein
by this reference, and as approved in writing by the City.

NOW, THEREFORE, it is mutually agreed by and between the unders igned
part ies as follows:

1. TERM

The term of this Agreement shall commence on the Effective Date, and shall
terminate on December 31 , 2014 unless terminated earlier as provided herein.

2. COMPENSATION

2.1 City shall pay Contractor within twenty one (21) business days after the
last Class meeting. City shall pay the Contractor an amount equal to sixty-five (65%)
percent of the amount of the total enrollment fees collected , minus the non-resident fee
and a five dollar and no/100 ($5.00) per person administration fee for each Class held.

.
2.2 The City pays Contractors electron ically; the Contractor shall be

responsible for ensuring an up to date "Direct Depos it Authorization Form" is on file with
the City.

2.3 (When applicable) Contractors providing Classes or Programs at Mariners
Elementary Schoo l and/or Newport Elementary Schoo l ("Schools") shall submit to the
City written notice of actual costs incurred in the performance of services under this
Agreeme nt to conduct the Class or Program at the Schools . Subject to the City's
written acceptance of Contractor's actual costs , City shall reimburse the Contractor one
hundred percent (100%) of the actual costs incurred within twenty one (21) business
days after the last Class or Program meeting .

3. DUTIES OF CITY

3.1 Registration. City sha ll register all participants and shall collect all
enrollment fees. Contractor shall not accept enrollment fees directly from a participant
unless the City approves, in advance and in writing, the acceptance of enrollment fees
by the Contractor. Contractors shall only collect material fees that are pre-approved by
the City and published in advance in the Newport Navigator and/or the OASIS News (if
applicab le). Such material fees sha ll be collected by Contractor at the first Class
meeting.
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3.2 Publicity. City shall provide publicity for the Class in the Newport
Navigator (published on a quarterly basis) and/or the OASIS News (published on a
monthly basis). City shall have the sole discretion to decide what information will be
included in the Newport Navigator and/or the OASIS News about the Class and the
Contractor. Publicity may also include flyers created by the City or the Contractor.
Contractor created flyers must be approved in writing by the City before distribution.

3.3 Class Facility. City shall provide a location for the Class without charging
Contractor any rental fees, unless otherwise agreed by the parties. The Contractor will
request dates and times for the Classes and the City will inform the Contractor if the
facility is available. It is the Contractor's sole responsibility to request these
dates/times, the City will not schedule the Contractor's Classes for them.

3.4 Refund Processing. City shall provide refunds to participants when :

3.4.1 The participant drops the Class before the second Class meeting ;

3.4.2 The participant drops a one (1) day or more workshop five (5)
business days before the workshop begins; or

3.4.3 The Class is canceled by the City or Contractor. In the latter
instance, the Contractor must provide the City with all required paperwork .

3.5 Class Roster, Sign-Out and Attendance Sheets. City shall provide Class
rosters, sign-out sheets and attendance sheets to Contractor online via
http://newportbeachca.gov/index.aspx?page=1432. Contractor is responsible for
requesting log-in and password information from the City.

4. CONTRACTOR DUTIES

4.1 Contractors. Contractor hereby certifies that he/she or any subcontractor,
representative or employee (collectively "Representatives") who will be teaching the
Class or assisting in teaching the Class are qualified to do so, and qualified to perform
the services described above and in the Program outline submitted to City. Contractor
is responsible for all Class curriculum development. Contractor is responsible for
training, supervising , evaluating , scheduling , and any other requirements by law for all
Representatives. Contractor warrants that it will continuously furnish the necessary
personnel to provide the Program or Classes as contemplated by this Agreement.

4.2 Representatives. Contractor shall provide the City with the name(s),
address(es) and phone number(s) of all Representatives who will be providing any
services pursuant to this Agreement. All Representatives of Contractor must comply
with the Fingerpr int Policy (see Section 8). All Representatives must be able to provide
proof of legal right to work in the United States .

4.2 .1 Representative Approval Form. Attached as Exhibit A, and
incorporated herein by reference, is the Representative Approval Form ("Form"). Each
Contractor Representative is required to obtain the written approval of the Recreation
and Senior Services Director prior to performing any services under this Agreement.
Prior to Contractor using any Representative to provide any services pursuant to this
Agreement, Contractor shall submit to the City a completed Form for each
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Representative that Contractor desires to use to provide services pursuant to this
Agreement. Contractor, at the sole discret ion of City, shall remove from the Program
any Representative assigned to the performance of services pursuant to this Agreement
upon written request of City.

4.3 Please initial the statement that appl ies:

I will not be using Representatives or employees.

I will be using Representatives . Any completed and approved Form
shall be incorporated herein by reference. Contractor shall not
authorize any Representative to provide services pursuant to this
Agreement unless and until the Recreation and Senior Services
Director has approved in writing the completed Form for that
individual Representative.

4.4 Subcontracting. Contractor shall not subcontract or assign any portion of
the rights, obligations or duties required under this Agreement, without first obtaining
prior written approval from the City. Subcontracts , if any, shall contain a provision
making them subject to all provisions of this Agreement.

4.5 Supplies/Equipment. Contractor shall be responsible for providing all
suppl ies, equipment, personnel, materials , and any additional publicity desired for the
class, at Contractor's sole expense. Contractor shall also be responsible for repairing
and maintaining all equipment and supplies in good working condition .

4.6 Anti-Discrimination Laws. Contractor agrees and certifies that , except as
permitted by law, no person shall , on the grounds of race, religious creed , color,
national origin , ancestry, age, physical disability, mental disability, medical condition,
including the medical condition of Acquired Immune Deficiency Syndrome (AIDS) or any
condition related thereto, marital status , sex , sexual orientation or any other
impermissible basis under the law, be excluded from participation in, or be denied the
benefits of the services provided pursuant to this Agreement, and Contractor agrees not
to discriminate on said grounds in the hiring and retention of employees and
Representatives, unless authorized under Section 12940 of the California Government
Code. Contractor shall , where applicable, conform to the requirements of the
Americans with Disabilities Act in the performance of this Agreement.
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initial participants subsequently drop the Class), subject to Section 14 of this
Agreement. If the demand is such that an additional Class could be offered , it shall be
taken under consideration and negotiated between City and Contractor. If class(es) are
cancelled for two (2) consecutive quarters due to lack of enrollment, the class will not be
scheduled again until City determines that public demand has increased.

4.8 Use of Non-City Facilities for Classes. If Contractor desires to conduct the
Class at his/her place of business, or some other non City-owned site or facility,
Contractor must:

4.8.1 Notify City at least twenty-four (24) hours in advance ;

4.8 .2 Provide suffic ient parking for all participants;

4.8 .3 Post signs at the site to direct participants to the location of class;
and

4.8.4 Allow access to City staff to the location when requested.

4.9 Absences. Contractor shall obtain permiss ion from City one (1) week prior
to any planned absence from the class . In the event of illness , Contractor is required to
notify City and Participants twelve (1 2) hours prior to any Class cancellation .

4.9.1 City urges Contractor to get a substitute Representative whenever
poss ible instead of cancelling Classes. Contracto r shall obtain City's prior written
approval of any substitute Representative. Any substitute Representative must have
completed a criminal background check pursuant to Section 8 prior to teaching any City
Programs or Classes and must have an authorized Representative Approval Form on
file with the City.

4.9.2 When cancelling a Class, Contractor shall contact all participants
as soon as possible.

4.10 Contact Information. Contracto r is required to notify City in writing of any
name, address , telephone number, email, webs ite or direct deposit payment changes
within forty eight (48) hours of such change.

4.11 Contractor Informational Meeting. Contractor or Contractor's authorized
Representative or employee shall attend the Annual "Contractor Informational Meeting"
that will be held in the Fall.

4.1 2 Camp Participant Emergency Waiver Form Requirements. All Contractors
who offer camps shall require all participants to complete and return to Contractor, or
his/her designee, on or before the first day of camp, a City issued "Emergency Contact
Information Form".

4.13 Sign-Out Sheets. All Camp Contractors with participants ages 10 years
and younger, must have a legal guardian sign out each Class participant after each
Class. Sign out sheets along with Attendance sheets are available to the Contractor
online through their instructor login.
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4.14 Other Requirements. Contractors shall:

4.14.1 Cooperate fully with all reasonab le requests from City staff;

4.1 4.2 Maintain the highest degree of participa nt safety possible ;

4.14.3 Immediately report to the Recreation & Senior Services Office any
injuries as a result of Class part icipat ion;

4.14.4/njuries or Damages. Immediately report to the Recreation and
Senior Services Office any injuries as a result of Class participation, damages to the
classroom or Program facility that could cause potential injury to a Class participant,
and/or other needed maintenance repairs. Contact the Recreation and Senior Services
Office staff by phone or email;

4.14.5 Clear all participants from the designated Class area at the end of
Class time unless participants continue to use public City facilities for persona l use
without conflict with other scheduled activities and in accordance with posted hours and
availability limitations;

4.14.6 Ensure that any music or sound system is kept at levels that will not
interfere with other classes or create a public disturbance/nuisance;

4.14.7 Close and secure the room or building at the end of each Class ;

4.14.8 Turn off any lights, heat, air conditioning , or other utilities when
Class is finished;

4.14.9 Complete and return the quarterly "Contract Class Schedule"
requested by the City if Contractor wishes to be a part of the marketing mater ials;

4.14.10 Know facil ity rules and regulations and provide pertinent
information (i.e. refunds) to participants;

4.14.11 Pay a $20 lost key/replacement fee when Contractor
requests replacement key; and

4.14.12 Abide by all City policies and procedures including, but not
limited to, the requirements set forth in the Newport Navigator and OASIS News and the
current Contractor Handbook which is incorporated herein by this reference.
Contractor's signature on this Agreement signifies acknowledgement of receipt of the
Contracto r Handbook.

4.15 Contractor Photo /0 Badge. Contractors and their Representatives are
required to wear a City provided Contractor Photo 10 Badge at all times while engaging
in services for the City. Contractor shall be required to pay $5.00 for any lost or
replacement Contractor Photo 10 Badge. Contractor Photo 10 Badges are distributed
upon renewal of their Agreement with City.

OC PLAYBALL, INC Page 5



5. NOTICES

5.1 Unless otherwise indicated , all notices , demands , requests or approvals ,
including change of address notices , to be given under the terms of this Agreement
shall be given in writing , and conclus ively shall be deemed served when delivered
personally, or on the third business day after the deposit thereof in the United States
mail , postage prepaid , first-class mail, addressed as hereinafter provided . All notices,
demands, requests or approvals from Contractor to City shall be addressed to City at:

Attn: Racquel Valdez, Recreation Supervisor
Recreation & Senior Services Department
City of Newport Beach
3300 Newport Blvd.
PO Box 1768
Newport Beach, CA 92658
Phone: 949-644-3156
E-mail: recreation@newportbeachca.gov

5.2 All notices , demands , requests or approva ls from City to Contractor shall
be addressed to Contractor at the contact information provided on page 13 of this
Agreement.

6. INDEPENDENT CONTRACTOR

The parties intend and agree that at all times during the performance of services
under this Agreement that Contractor shall act as an Independent Contractor and shall
not be considered an agent or employee of City. As such, Contractor shall have the
sole legal responsibil ity to remit all federal and state income and social security taxes
and to provide for his/her own workers compensation and unemployment insurance and
that of his/her Representatives. Contractor also agrees to provide liability insurance as
required by City and descr ibed more fully below. City shall not be liable for any
payment or compensation in any form to Contractor other than as provided herein. City
reserves the right to employ other independent contractors and Contractors who teach
the same or similar classes . City shall provide Contractor with IRS 1090 or other
applicable IRS forms at the end of the calendar year for all fees paid to Contractor.

7. INSURANCE

7.1 General Liability Insurance . Contractor must provide and maintain at all
times general liability insurance in an amount not less than one million dollars
($1,000,000) per occurrence for bodily injury, personal injury, and property damage .
The policy shall carry a general liability special endorsement naming the City of Newport
Beach, its elected or appointed officers , employees, agents and volunteers as additional
named insured in the amount of one million dollars ($1 ,000,000) per occurrence.
Evidence of insurance certificate shall be sent to the Recreation & Senior Services
Department and must be approved by the City Risk Management or their designee prior
to the first Class/day of instruction .

7.1.1 Contractor shall have the option of purchasing coverage through
the City of Newport Beach's Special Event insurance program, or through Southern
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Californ ia Municipal Athletic Federation ("SCMAF") or providing his/her own coverage.
If a Contractor elects to obtain his/her own coverage, said coverage must have the
policy limits described above and be provided by an insurance carrier with a Best's
Insurance Guide Rating of A- (or higher) and Financial Size Category Class of VII (or
larger).

7.1.2 Contractor's insurance coverage shall be primary insurance and/or
primary source of recovery as respects to City, its elected or appointed officers , agents,
officials, employees and volunteers with respect to all claims, losses or liability arising
directly or indirectly from the Contractor's operations or Service provided to the City.
Any insurance or self-insurance maintained by City, its officers , officials , employees and
volunteers shall be excess of the Contractor's insurance and shall not contribute with it.

7.1.3 Said policy must also provide a written thirty (30) day notice of
cancellation (ten (10) day written notice for non-payment of premium) to the City of
Newport Beach Recreation & Senior Services Department, at the fo llowing address:
P.O. Box 1768/3300 Newport Boulevard , Newport Beach, CA 92658.

7.2 Workers ' Compensation Insurance. By execut ing this Agreement,
Contractor certifies that Contractor is aware of and will comply with Sect ion 3700 of the
Labor Code of the State of California requiring every employe r to be insured against
liability for workers ' compensation or to undertake self-insurance before commencing
any work. Contractor shall carry the insurance or provide for self-insurance required by
California law to protect said Contractor from claims under the Workers' Compensation
Act.

7.2.1 The insurer issuing the Workers' Compensation insurance shall
amend its policy by endorsement to waive all rights of subrogation against the City, its
elected or appointed officers, agents, officials , employees and volunteers. Contractor
shall subm it to City, along with the required certificate of insurance a copy of such
waiver of subrogation endorsement.

7.2.2 In the event Contractor has no employees requiring Contractor to
provide Workers' Compensation insurance, Contractor shall so certify to City in writing
prior to City's execution of this Agreement.

7.3 Automobile Liability Coverage. Contractor shall maintain automobile
insurance covering bodily injury and property damage for all activities of the Contractor
arising out of or in connection with work to be performed under this Agreement,
including coverage for any owned, hired , non-owned or rented vehicles, in an amount
not less than one million dollars ($1,000,000) combined single limit for each occurrence,
or as approved by the City's Risk Manager or his/her designee.

7.4

D

Please initial the statement that applies:

Contractor is providing a copy of the General Liability Insurance with
Additional Insured Endorsement that meets the above requirements.

Contractor shall be utilizing the City provided insurance through
Southern Californ ia Municipal Athletic Federation ("SCMAF") and will
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pay all required fees billed on a quarterly basis by the City. I have
reviewed the Contract Contractor Handbook for complete
information. Please note that SCMAF does not provide coverage for
Worker's Compensation or Automobile Insurance Liability.

8. FINGERPRINTS AND CRIMINAL BACKGROUND CHECK

8.1 All Contractors and their Representatives must submit to and pass a
criminal background investigation by providing a complete set of fingerprints to the City
at least thirty (30) calendar days prior to teaching , substituting for Contractor, or
assist ing with any Class. Such Contractors and their Representatives are required to
submit fees in the amount of up $73 per person to the City of Newport Beach,
Recreation and Senior Services Department, to cover all costs associated with
fingerprinting through the City of Newport Beach Police Department and the Department
of Justice. Fingerprints may be required to be updated every five (5) years.

8.2 In addition , all Classes involving minors age seventeen (17) or younger
must be taught in an open atmosphere where parents and guardians are able to
observe Class instruction, if so desired. At no time can the parent or guardian of a
minor be denied access to a Class.

9. TRANSPORTING OF MINOR PARTICIPANTS

9.1 Unless the Program specifically involves travel or transportation of minors
to an offsite location , Contractor, or Contractor's Representatives, shall not transport
any minor participant by vehicle or otherwise .

9.2 If, after the conclusion of any Class session, a minor participant has not
been picked up, Contractor shall make every effort to contact the minor participant's
parent, legal guardian, or other author ized individual to whom the minor may be
released . If no contact can be made with any of the above individuals , Contractor shall
contact the City Recreation Supervisor or Recreation Manager at the Recreat ion &
Senior Services Office at (949) 644-3151 (Monday through Friday, 8 a.m. to 5 p.m.), or
the Park Patrol Division at (949) 795-2381 (Monday through Friday, 5 p.m. to 9 p.m. and
Saturday and Sunday, 9 a.m. to 5 p.rn.). During all other hours, Contractor shall contact
the Watch Commander at the Newport Beach Police Department for assistance at (949)
644-3730.

10. CONFIDENTIALITY; OWNERSHIP OF DOCUMENTS

All Class rosters , participant addresses and contact information, and any other
such information or documents compiled by City and provided to Contractor, shall
remain the property of City. Contractor shall not release such information to others
without the prior written authorization by City. Contractor shall not use such information
for any other purpose than those authorized by City. All Class rosters, Class participant
addresses and contact information , shall be used by the Contractor solely for
administration of Classes and performing City business. Contractor will take reasonable
steps consistent with the law to prevent distribution of such information. Contractor's
obligations under this Section shall survive the termination of this Agreement.
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11. USE OF NAMES AND LOGOS; ADVERTISING, PRESS RELEASES AND

PUBLICITY

Contractor shall not include City's name , logos or insignia, or photographs of the
Class site or participants, in any publicity pertaining to Contractor's services or Class in
any magazine, trade paper, newspaper, radio or television production , Internet , or other
printed or electronic medium without the prior written consent of City and participants.

12. BUSINESS LICENSE

Newport Beach Municipal Code Chapter 5.04 provides that every business
operating in the City must obtain a business license prior to conducting business in the
City, and pay the required business license fee . This ordinance applies to businesses
operating at commercial or residential locations within the City, or using a City of
Newport Beach address or P.O. Box for receiving mail. The City Business License Fee
is an annual tax, due every twelve (12) months . Contractor agrees to obtain a City
business license as required by Chapter 5.04 and provide proof of compliance annually .
Business License Applications are available in the Revenue Division Office in Newport
Beach City Hall. In certain circumstances, Contractor may be eligible for paying a
reduced Business License Tax, which is known as an Apportioned Business Tax . A
Declaration for Apportioned Business Tax is available in the Revenue Division Office at
City Hall. A copy of your Business License must be submitted with this Contract.
All Contractors must have a valid business license .

13. INDEMNIFICATION

13.1 General. Contractor shall indemnify, defend and hold harmless City, its
elected and appointed officers , employees , agents , representatives, the City Council,
boards and commissions ("Indemnified Parties") with respect to any loss, liability, injury
or damage that arises out of, or is in any way related to, the acts or omissions of
Contractor, his or her employees, representatives, officers and agents in the course of
performing services under this Agreement; however, Contractor shall not be required to
indemnify City from any claim arising from the sole negligence or willful misconduct of
the Indemnified Parties.

13.2 Intellectual Property. Contractor shall defend , indemnify, and hold
harmless the Indemnified Parties from any claim of infringement or other proceed ings
brought against City for any intentional or unintentional violation by Contractor of the
legally protected rights of any third parties , with respect to works performed , logos
displayed , or written or digital materials provided by Contractor and used during the
performance of this Agreement. Such legally protected rights of third parties include but
are not limited to trade secrets, moral rights, proprietary acts, U.S. patents , trademarks,
service marks and copyrights vested or issued as of the effective date of this
Agreement. If Contractor will be providing a public performance of musical
compositions or arrangements that are subject to a license held by a third party, it is the
responsibility of Contractor to obtain the appropriate license to perform the material prior
to the public performance.
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14. TERMINATION

City has the right, at its sole discretion and with or without cause, to terminate
this Agreement at any time by giving three (3) calendar days prior written notice to
Contractor. In the event of termination under this Section, City shall pay Contractor on
a prorated basis for any Classes or Programs that were actually taught by Contractor, if
any, up to the effective date of termination.

15. CLAIMS

Unless a shorter time is specified elsewhere in this Agreement, before making its
final request for payment under the Agreement, Contractor shall submit to City in
writing, all claims for compensation under or arising out of this Agreement. Contractor's
acceptance of the final payment shall constitute a waiver of all claims for compensation
under or arising out of this Agreement except those previously made in writing and
identified by Contractor in writing as unsettled at the time of its final request for
payment. The Contractor and the City expressly agree that in addit ion to all claims filing
requirements set forth in the Agreement, the Contractor shall be required to file any
claim the Contractor may have against the City in strict conformance with the
Government Claims Act (Govt. Code §§ 900 et seq.) .

16. STANDARD PROVISIONS

16.1 Compliance with all Laws. Contractor shall, at its own cost and expense,
comply with all statutes , ordinances, regulations and requirements of all governmental
entities, including federal, state, county or municipal , whether now in force or hereinafter
enacted.

16.2 Waiver. A waiver by City of any term, covenant, or condition in the
Agreement shall not be deemed to be a waiver of any subsequent breach of the same
or any other term, covenant or condition.

16.3 Integrated Contract. This Agreement represents the full and complete
understanding of every kind or nature whatsoever between the parties hereto, and all
preliminary negotiations and Agreements of whatsoever kind or nature are merged
herein . No verbal Contract or implied covenant shall be held to vary the provisions
herein .

16.4 Conflicts or Inconsistencies. In the event there are any conflicts or
inconsistencies between this Agreement and the Exhibits attached hereto, the terms of
this Agreement shall govern.

16.5 Amendments. This Agreement may be modified or amended only by a
written document executed by both Contractor and City and approved as to form by the
City Attorney.

16.6 Controlling Law and Venue . The laws of the State of California shall
govern this Agreement and all matters relating to it and any action brought relating to
this Agreement shall be adjudicated in a court of competent jurisdiction in the County of
Orange, State of California .
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16.7 Equal Opportunity Employmen t. Contractor represents that it is an equal
opportunity employer and it shall not discriminate against any subcontracto r, employee
or applicant for employment because of race, religion, color, national origin, handicap,
ancestry, sex, age or any other impermissible basis under law.

16.8 Interpretation. The terms of this Agreement shall be construed in
accordance with the mean ing of the language used and shall not be construed for or
against either party by reason of the authorship of the Agreement or any other rule of
construction which might otherwise apply.

16.9 Severab ility. If any term or portion of this Agree ment is held to be invalid,
illegal, or otherwise unenforceable by a court of competent jurisdiction, the remaining
provisions of this Agreement shall continue in full force and effect.

16.10 No Attorney's Fees. In the event of any dispute or legal action arising
under this Agreement , the prevailing party shall not be entitled to attorney's fees.

16.11 Counterparts. This Agree ment may be executed in two or more
counterparts , each of which shall be deemed an original and all of which together shall
constitute one (1) and the same instrumen t.

[SIGNATURES ON NEXT PAGE]
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IN WITNESS WHEREOF, the parties have caused this Agreement to be
executed on the dates written below.

'tI -22D fP 8"75-
Tax 101SSN

rvices Director

Alternate Phone

f/YW",J, V5vtf~f!SV1-((' (~k
Business Website I

CITY OF NEWPORT BEACH,
A California municipal corporation
Date: ' ..' I o · r~

Home Phone

APPROVED AS TO FORM:
CITY ATTORNEY'S OFFICE
Date: '/~1 13

I '

~~~~ST: lois, 1_0__

By _~ k!~_
Leilani I. Brown
City Clerk

Home Address (if ~ifferent from business mailing address)

[END OF SIGNATURES ]

Attachments: Exhibit A-Representative Approval Form

f:\users\oca\sharedlworking filecontract templateslrecreation templatesVndependent contractor agreement recreation instructor
template final.dotx
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EXHIBIT A
REPRESENTATIVE/ SUBCONTRACTOR ApPROVAL FORM

PLEASE PRINT LEGIBLY

CONTRACTORNAME: _

S UBCONTRACTOR NALVIE: _

: ;

ADDRESS : '---- _

CI1Y, STATE ZI P: _

DATE OF BI RTH : P HONE# _

EMAIL: _

D ATESIGNATURE OF C ONTRACTOR: --''''''''-'"'''- _

cnyUSE ONLY

Y ES

CONTRAcr # : _

FINGERPRlNTS
PAlD FOR:

BACKGROUND:
C LEARED

YES

CLEARED TO
W ORK

Y E S

P HOTO T AKEN: YES

CONTRAcrOR I
N OTIFIED BY EMAI'--L- ---'

Y E S No
STAFF S IGNATURE/DATE

APPROVE D BY: :--_=-_ _ ---=- _
LAURA D E1WEI LER, DI RECTOR
RECREATION & SENIO R S ERVICES D EPARTMENT

D ATE



INDEPENDENT CONTRACTOR AGREEMENT
RECREATION INSTRUCTOR

This Independent Contractor Agreement ("Agreement") is made and entered into
as of this 1st day of January, 2013 ("Effective Date") by and between the City of
Newport Beach, a California Municipal Corporation and Charter City ("City") , and Easel
Does It! LLC, a California limited liability company ("Contractor") to provide the classes
or programs in Art ("Class" or "Program") hereby agreed upon, as sched uled and
described in the Newport Navigator and/or OASIS News, which is incorporated herein
by this reference, and as approved in writ ing by the City.

NOW, THEREFORE, it is mutually agreed by and between the undersigned
parties as follows:

1. TERM

The term of this Agreement shall commence on the Effective Date, and shall
terminate on December 31 ,2014 unless terminated earlier as provided herein.

2. COMPENSATION

2.1 City shall pay Contracto r within twenty one (21) business days after the
last Class meet ing. City shall pay the Contractor an amount equal to sixty-five (65%)
percent of the amount of the total enro llment fees collected, minus the non-resident fee
and a five dollar and no/100 ($5.00) per person administration fee for each Class held.

2.2 The City pays Contractors electro nically; the Contractor shall be
responsible for ensuring an up to date "Direct Deposit Authorization Form" is on file with
the City.

2.3 (When applicable) Contractors providing Classes or Programs at Mariners
Elementary School and/or Newport.Elementary School ("Schools") shall submit to the
City written notice of actua l costs incurred in the performance of services under this
Agreement to conduct the Class or Program at the Schools. Subject to the City's
written acceptance of Contractor 's actual costs, City shall reimburse the Contractor one
hundred percent (1 00%) of the actual costs incurred within twenty one (21) business
days afte r the last Class or Program meeting .

3. DUTIES OF CITY

3.1 Registration. City shall register all participants and shall collect all
enrollment fees. Contractor shall not accept enrollment fees directly from a participant
unless the City approves , in advance and in writ ing, the acceptance of enrollment fees
by the Contractor. Contractors shall only collect material fees that are pre-approved by
the City and published in advance in the Newport Navigator and/or the OASIS News (if
applicable). Such material fees shall be collected by Contractor at the first Class
meeting.
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3.2 Publicity. City shall provide publicity for the Class in the Newport
Navigator (published on a quarterly basis) and/or the OASIS News (published on a
monthly basis). City shall have the sole discretion to decide what information will be
included in the Newport Navigator and/or the OASIS News about the Class and the
Contractor. Publicity may also include flyers created by the City or the Contractor.
Contractor created flyers must be approved in writing by the City before distribution.

3.3 Class Facility. City shall provide a location for the Class without charging
Contractor any rental fees, unless otherwise agreed by the parties. The Contractor will
request dates and times for the Classes and the City will inform the Contractor if the
facility is available. It is the Contractor's sole responsibility to request these
dates/times, the City will not schedule the Contractor's Classes for them.

3.4 Refund Processing. City shall provide refunds to participants when :

3.4.1 The participant drops the Class before the second Class meeting;

3.4.2 The participant drops a one (1) day or more workshop five (5)
business days before the workshop begins; or

3.4.3 The Class is canceled by the City or Contracto r. In the latter
instance, the Contractor must provide the City with all required paperwork.

3.5 Class Roster, Sign-Out and Attendance Sheets. City shall provide Class
rosters , sign-out sheets and attendance sheets to Contractor online via
http://newportbeachca.gov/index.aspx?page=1432. Contractor is responsible for
requesting log-in and password information from the City.

4. CONTRACTOR DUTIES

4.1 Contractors. Contractor hereby certifies that he/she or any subcontractor,
representative or employee (collectively "Representatives") who will be teaching the
Class or assisting in teaching the Class are qualified to do so, and qualified to perform
the services described above and in the Program outline submitted to City. Contractor
is responsible for all Class curr iculum development. Contractor is responsible for
training, supervising, evaluating, scheduling, and any other requirements by law for all
Representatives. Contractor warrants that it will continuously furnish the necessary
personnel to provide the Program or Classes as contemplated by this Agreement.

4.2 Representatives. Contractor shall provide the City with the name(s),
address(es) and phone number(s) of all Representatives who will be providing any
services pursuant to this Agreement. All Representatives of Contractor must comply
with the Fingerprint Policy (see Section 8). All Representatives must be able to provide
proof of legal right to work in the United States.

4.2.1 Representative Approval Form. Attached as Exhibit A, and
incorporated herein by reference, is the Representative Approval Form ("Form"). Each
Contractor Representative is required to obtain the written approval of the Recreation
and Senior Services Director prior to performing any services under this Agreement.
Prior to Contractor using any Representative to provide any services pursuant to this
Agreement, Contractor shall submit to the City a completed Form for each
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Represe ntative that Contractor desires to use to provide services pursuant to this
Agreement. Contractor , at the sole discretion of City, shall remove from the Program
any Representative assigned to the performance of services pursuant to this Agreement
upon written request of City.

4.3 Please initial the statement that applies:

o I w ill not be using Representatives or em ployees.

~
w ill be usi ng Representa tives . Any completed and approved Form

. shall be incorporated herein by reference. Contractor shall no t
authorize any Representative to p rovide services pursuant to this
Agreement unless and until the Recreation and Senior Services
Director has approved in writing th e completed Form for that
individual Representative.

4.4 Subcontracting. Contractor shall not subcontract or assign any port ion of
the rights , obligations or duties required under th is Agreement, without first obtaining
prior wr itten approva l from the City. Subcontracts, if any, shall contain a provision
making them subject to all provisions of this Agreement.

4.5 Supplies/Equipment. Contractor shall be respons ible for providing all
supplies, equipment, personnel , materia ls, and any additional publicity desired for the
class, at Contractor's sole expense . Contractor shall also be responsib le for repairing
and maintaining all equipment and supplies in good working condition.

4.6 Anti-Discrimination Laws. Contractor agrees and certifies that, except as
permitted by law, no person shall, on the grounds of race, religious creed, color,
national origin , ancestry, age, physical disability , mental disability, medical condition,
including the medica l condition of Acqui red Immune Deficiency Syndrome (AIDS) or any
condition related thereto, marital status, sex, sexual orientation or any other
impermissible basis under the law, be excluded from participation in, or be denied the
benefits of the services provided pursuant to this Agreement, and Contractor agrees not
to discriminate on said grounds in the hiring and retention of employees and
Representatives, unless authorized under Section 12940 of the California Government
Code. Contractor shall , where applicable, conform to the requirements of the
Ameri cans with Disabilities Act in the performance of this Agreement.

4.7 Class Size. Contractor shall determine the minimum and maximum
number of participants required for each Class to ensure the quality and safety of the
Class participants. Contractor or Contractor's authorized representative is required to
attend the first Class meeting of all Class offerings advertised in the Newport Navigator
and/or OASIS News unless Contractor cancels the Class three (3) business days prior
to the start date, with the prior written approval of City. In the event of such approved
cancellat ion, Contractor shall be responsible for informing all registered participants. In
the event that the minimum number of participants is not met by the first Class meet ing,
the Class shall be cancelled and the Contractor shall not be compensated for attending
the first meeting or for any cancelled Class. Contractor shall not be obligated to provide
any additional services in regards to the cancelled Class. If the minimum number of
participants is met or exceeded , the Class shall be held as scheduled (even if any of the
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initial participants subsequently drop the Class), subject to Section 14 of this
Agreement. If the demand is such that an additional Class could be offered, it shall be
taken under consideration and negotiated between City and Contractor. If c1ass(es) are
cancelled for two (2) consecutive quarters due to lack of enrollment, the class will not be
scheduled again until City determines that public demand has increased.

4.8 Use of Non-City Facilities for Classes. If Contractor desires to conduct the
Class at his/her place of business, or some other non City-owned site or facility,
Contractor must:

4.8.1 Notify City at least twenty-four (24) hours in advance;

4.8.2 Provide sufficient parking for all participants;

4.8.3 Post signs at the site to direct participants to the location of class;
and

4.8.4 Allow access to City staff to the location when requested.

4.9 Absences. Contractor shall obtain permission from City one (1) week prior
to any planned absence from the class . In the event of illness, Contractor is required to
notify City and Participants twelve (12) hours prior to any Class cancellation.

4.9.1 City urges Contractor to get a substitute Representative whenever
possible instead of cancelling Classes. Contractor shall obtain City's prior written
approval of any substitute Representative. Any substitute Representative must have
completed a criminal background check pursuant to Section 8 prior to teaching any City
Programs or Classes and must have an authorized Representative Approval Form on
file with the City.

4.9.2 When cancelling a Class, Contractor shall contact all participants
as soon as possible.

4.10 Contact Information. Contractor is required to notify City in writing of any
name , address, telephone number, email, website or direct deposit payment changes
within forty eight (48) hours of such change.

4.11 Contractor Informational Meeting. Contractor or Contractor's authorized
Representative or employee shall attend the Annual "Contractor Informational Meeting"
that will be held in the Fall.

4.12 Camp Participant Emergency Waiver Form Requirements. All Contractors
who offer camps shall require all participants to complete and return to Contractor, or
his/her des ignee, on or before the first day of camp, a City issued "Emergency Contact
Information Form".

4.13 Sign-Out Sheets. All Camp Contractors with participants ages 10 years
and younger, must have a legal guardi an sign out each Class part icipant after each
Class. Sign out sheets along with Attendance sheets are available to the Contractor
online through their instructor login.

EASEL DOES IT! LLC Page 4



4.14 Other Requirements. Contractors shall:

4.14.1 Cooperate fully with all reasonable requests from City staff;

4.1 4.2 Maintain the highest degree of participant safety possible;

4.14.3 Immediately report to the Recreat ion & Senior Services Office any
injuries as a result of Class participation;

4.14.4 Injuries or Damages. Immediately report to the Recreation and
Senior Services Office any injuries as a result of Class participation, damages to the
classroom or Program facility that could cause potential injury to a Class participant,
and/or other needed maintenance repairs . Contact the Recreation and Senior Services
Office staff by phone or emai l;

4.14.5 Clear all participants from the designated Class area at the end of
Class time unless participants continue to use public City facil ities for personal use
without conflict with other scheduled activities and in accordance with posted hours and
availabili ty limitations;

4.14.6 Ensure that any music or sound system is kept at levels that will not
interfere with other classes or create a public disturbance/nuisance;

4.14.7 Close and secure the room or building at the end of each Class;

4.1 4.8 Turn off any lights, heat, air conditioning, or other utilities when
Class is finished;

4.14.9 Complete and return the quarterly "Contract Class Schedule"
requested by the City if Contractor wishes to be a part of the marketing mater ials;

4.14.10 Know facility rules and regulations and provide pertinent
information (I.e. refunds) to participants;

4.14.11 Pay a $20 lost key/replacement fee when Contractor
requests replacement key; and

4.14.12 Ab ide by all City policies and procedures including, but not
limited to, the requirements set forth in the Newport Navigator and OASIS News and the
current Contractor Handbook which is incorporated herein by this reference.
Contractor's signature on this Agreement signifies acknowledgement of receipt of the
Contractor Handbook.

4.15 Contractor Photo 10 Badge. Contractors and their Representat ives are
required to wear a City provided Contractor Photo 10 Badge at all times while engag ing
in services for the City. Contractor shall be required to pay $5.00 for any lost or
replacement Contractor Photo 10 Badge . Contractor Photo 10 Badges are distributed
upon renewal of their Aqreement with City.
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5. NOTICES

5.1 Unless otherwise indicated, all notices, demands, requests or approvals,
including change of address notices, to be given under the terms of this Agreement
shall be given in writing, and conclusively shall be deemed served when delivered
personally, or on the third business day after the deposit thereof in the United States
mail, postage prepaid, first-class mail, addressed as hereinafter provided. All notices,
demands, requests or approvals from Contractor to City shall be addressed to City at:

Attn: Racquel Valdez, Recreation Supervisor
Recreation and Senior Services Department
City of Newport Beach
3300 Newport Blvd.
PO Box 1768
Newport Beach, CA 92658
Phone: 949-644-3156
E-mail: recreation@newportbeachca.gov

5.2 All notices , demands, requests or approva ls from City to Contracto r shall
be addressed to Contractor at the contact information provided on page 13 of this
Agreement.

6. INDEPENDENT CONTRACTOR

The parties intend and agree that at all times during the performa nce of services
under this Agreement that Contractor shall act as an Independent Contractor and shall
not be considered an agent or employee of City. As such, Contractor shall have the
sole legal responsibility to remit all federal and state income and social secur ity taxes
and to provide for his/her own workers compensation and unemployment insurance and
that of his/her Representatives . Contractor also agrees to provide liability insurance as
required by City and described more fully below. City shall not be liable for any
payment or compensation in any form to Contractor other than as provided herein. City
reserves the right to employ other independent contractors and Contractors who teach
the same or similar classes. City shall provide Contractor with IRS 1090 or other
applicable IRS forms at the end of the calendar year for all fees paid to Contractor.

7. INSURANCE

7.1 General Liability Insurance. Contractor must provide and maintain at all
times general liability insurance in an amount not less than one million dollars
($1,000,000) per occurrence for bodily injury, personal injury, and property damage.
The policy shall carry a general liability special endorsement naming the City of Newport
Beach, its elected or appo inted officers, employees , agents and volunteers as additional
named insured in the amou nt of one million dollars ($1,000,000) per occurrence.
Evidence of insurance cert ificate shall be sent to the Recreation & Senior Services
Department and must be approved by the City Risk Management or their designee prior
to the first Class/day of instruction.

7.1.1 Contractor shall have the option of purchasing coverage through
the City of Newport Beach's Special Event insurance program, or through Southern
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California Municipal Athletic Federation ("SCMAF") or providing his/her own coverage.
If a Contractor elects to obtain his/her own coverage , said coverage must have the
policy limits described above and be provided by an insurance carrier with a Best's
Insurance Guide Rating of A- (or higher) and Financial Size Category Class of VI I (or
larger).

7.1.2 Contractor's insurance coverage shall be primary insurance and/or
primary source of recovery as respects to City, its elected or appointed officers, agents,
offic ials, employees and volunteers with respect to all claims , losses or liability arising
directly or indirectly from the Contractor's operations or Service provided to the City.
Any insurance or self-insurance maintained by City, its officers , officia ls, employees and
volunteers shall be excess of the Contractor's insurance and shall not contribute with it.

7.1.3 Said policy must also provide a written thirty (30) day notice of
cancella tion (ten (10) day written notice for non-payment of premium) to the City of
Newport Beach Recreation & Senior Services Departme nt, at the following address :
P.O. Box 1768/3300 Newport Boulevard , Newport Beach, CA 92658.

7.2 Workers' Compensation Insurance. By executing this Agreement,
Contractor certifies that Contractor is aware of and will comply with Section 3700 of the
Labor Code of the State of California requiring every employer to be insured against
liability for workers' compensation or to undertake self-insurance before commencing
any work. Contractor shall carry the insurance or provide for self-insurance required by
California law to protect said Contractor from claims under the Workers' Compensation
Act.

7.2.1 The insurer issuing the Workers' Compensation insurance shall
amend its policy by endorsement to waive all rights of subrogation against the City, its
elected or appo inted officers, agents , officials , employees and volunteers. Contractor
shall subm it to City, along with the required certificate of insurance a copy of such
waiver of subrogation endorsement.

7.2.2 In the event Contractor has no employees requiring Contractor to
provide Workers' Compensation insurance, Contractor shall so certify to City in writing
prior to City's execution of this Agreement.

7.3 Automobile Liability Coverage. Contractor shall maintain automob ile
insurance covering bodily injury and property damage for all activities of the Contractor
arising out of or in connection with work to be performed under this Agreement,
including coverage for any owned , hired, non-owned or rented vehicles , in an amount
not less than one million dollars ($1 ,000,000) combined single limit for each occurrence,
or as approved by the City's Risk Manager or his/her designee.

~
. b ' initial the statement that applies :

Contractor is providing a copy of the General Liabil ity Insurance with
Additional Insured Endorsement that meets the above requi rements.

o Contractor shall be utilizing the City provided insu rance through
Southern Californ ia Munic ipal Athletic Fede ration (USCMAF") and will
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pay all required fees billed on a quarte rly basis by the City. I have
rev iewed the Contract Contractor Handbook for co mplete
informati on . Please note that SCMAF does not provide coverage for
Worker's Compensation or Automobile Insurance Liability.

8. FINGERPRINTS AND CRIMINAL BACKGROUND CHECK

8.1 All Contractors and their Representatives must submit to and pass a
criminal background investigation by providing a complete set of fingerprints to the City
at least thirty (30) calendar days prior to teaching, substituting for Contractor, or
assisting with any Class . Such Contractors and their Represe ntatives are required to
submit fees in the amount of up $73 per person to the City of Newport Beach,
Recreation and Senior Services Department, to cover all costs associated with
fingerprinting through the City of Newport Beach Police Department and the Department
of Justice. Fingerprints may be required to be updated every five (5) years.

8.2 In addition, all Classes involving minors age seventeen (17) or younger
must be taught in an open atmosphere where parents and guardians are able to
observe Class instruction, if so desired. At no time can the parent or guard ian of a
minor be denied access to a Class.

9. TRANSPORTING OF MINOR PARTIC IPANTS

9.1 Unless the Program specifically involves travel or transportation of minors
to an offsite location, Contractor, or Contractor 's Representatives, shall not transport
any minor participant by vehicle or otherwise.

9.2 If, after the conclusion of any Class session , a minor participant has not
been picked up, Contractor shall make every effort to contact the minor participant 's
parent, legal guardian, or other authorized individual to whom the minor may be
released. If no contact can be made with any of the above individuals, Contractor shall
contact the City Recreation Supervisor or Recreation Manager at the Recreation &
Senior Services Office at (949) 644-3151 (Monday through Friday, 8 a.m. to 5 p.m.), or
the Park Patrol Division at (949) 795-2381 (Monday through Friday, 5 p.m. to 9 p.m. and
Saturday and Sunday, 9 a.m. to 5 p.m.). During all other hours, Contractor shall contact
the Watch Commander at the Newport Beach Police Department for assistance at (949)
644-3730.

10. CONFIDENTIALITY; OWNERSHIP OF DOCUMENTS

All Class rosters, participant addresses and contact information, and any other
such information or documents compiled by City and provided to Contractor, shall
remain the property of City. Contractor shall not release such information to others
without the prior written authorization by City. Contracto r shall not use such information
for any other purpose than those authorized by City. All Class rosters, Class participant
addresses and contact informati on, shall be used by the Contractor solely for
administration of Classes and performing City business. Contractor will take reasonable
steps consistent with the law to prevent distribution of such information. Contractor's
obligations under this Section shall survive the termination of this Agreement.
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11. USE OF NAMES AND LOGOS; ADV ERTIS ING, PRESS RELEASES AND
PUBLICITY

Contractor shall not include City's name, logos or insignia, or photographs of the
Class site or participants , in any publicity perta ining to Contractor's services or Class in
any magazine, trade paper, newspaper, radio or television production, Internet, or other
printed or electronic medium without the prior written consent of City and part icipants.

12. BUSINESS LICENSE

Newport Beach Municipal Code Chapter 5.04 provides that every business
operat ing in the City must obtain a business license prior to conducting business in the
City, and pay the required business license fee . This ordinance applies to businesses
operating at commerc ial or residential locations within the City, or using a City of
Newport Beach address or P.O. Box for receiving mail. The City Business License Fee
is an annual tax, due every twelve (12) months. Contractor agrees to obtain a City
business license as required by Chapter 5.04 and provide proof of compliance annually.
Business License App lications are available in the Revenue Division Office in Newport
Beach City Hall. In certain circumstances, Contractor may be eligible for paying a
reduced Business License Tax, which is known as an Apportioned Business Tax. A
Declaration for Apportioned Business Tax is available in the Revenue Division Office at
City Hall. A copy of your Business License must be submitted with this Contract.
All Contractors must have a valid business license .

13. INDEMNIFICATION

13.1 General. Contractor shall indemnify, defend and hold harmless City, its
elected and appointed officers , employees, agents , representatives, the City Council,
boards and commissions ("Indemnified Parties") with respect to any loss, liabil ity , injury
or damage that arises out of, or is in any way related to, the acts or omissions of
Contractor, his or her employees, representatives, officers and agents in the course of
performing services under this Agreement; however, Contractor shall not be required to
indemnify City from any claim arising from the sole negligence or willful misconduct of
the Indemnified Parties.

13.2 Intellectual Property. Contractor shall defend , indemnify, and hold
harmless the Indemnified Parties from any claim of infringement or other proceedings
brought against City for any intentional or unintentional violation by Contractor of the
legally protected rights of any third parties , with respect to works performed , logos
displayed, or written or digital materials provided by Contractor and used during the
performan ce of this Agreement. Such legally protected rights of third parties include but
are not limited to trade secrets , mora l rights, proprietary acts, U.S. patents, trademarks,
service marks and copyrights vested or issued as of the effective date of this
Agreement. If Contractor will be providing a pub lic performance of musical
compositions or arrangements that are subject to a license held by a third party, it is the
responsibility of Contractor to obtain the appropriate license to perform the material prior
to the public performance.
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14. TERMINATION

City has the right, at its sole discretion and with or without cause , to terminate
this Agreement at any time by giving three (3) calendar days prior written notice to
Contractor. In the event of termination under this Section, City shall pay Contractor on
a prorated basis for any Classes or Programs that were actually taught by Contractor, if
any, up to the effective date of termination.

15. CLAIMS

Unless a shorter time is specified elsewhere in this Agreement, before making its
final request for payment under the Agreement, Contractor shall submit to City in
writing, all claims for compensation under or arising out of this Agreement. Contractor's
acceptance of the final payment shall constitute a waiver of all claims for compensation
under or arising out of this Agreement except those previously made in writing and
identified by Contractor in writing as unsettled at the time of its final request for
payment. The Contractor and the City expressly agree that in addition to all claims filing
requirements set forth in the Agreement, the Contractor shall be required to file any
claim the Contractor may have against the City in strict conformance with the
Government Claims Act (Govt. Code §§ 900 et seq.).

16. STANDARD PROVISIONS

16.1 Compliance with all Laws. Contractor shall , at its own cost and expense,
comp ly with all statutes, ordinances, regulat ions and requirements of all governmenta l
entities , including federal, state, county or municipal, whether now in force or hereinafter
enacted .

16.2 Waiver. A waiver by City of any term, covenant , or condition in the
Agreement shall not be deemed to be a waiver of any subsequent breach of the same
or any other term, covenant or condition.

16.3 Integrated Contract. This Agreement represents the full and complete
understanding of every kind or nature whatsoever between the parties hereto, and all
prel iminary negotiations and Agreements of whatsoever kind or nature are merged
herein. No verbal Contract or implied covenant shall be held to vary the provisions
herein.

16.4 Conflicts or Inconsistencies. In the event there are any conflicts or
inconsistencies between this Agreement and the Exhibits attached hereto, the terms of
this Agreement shall govern.

16.5 Amendments. This Agreement may be modified or amended only by a
written document executed by both Contractor and City and approved as to form by the
City Attorney.

16.6 Controlling Law and Venue. The laws of the State of California shall
govern this Agreement and all matters relating to it and any action brought relating to
this Agreement shall be adjudicated in a court of competent jurisd iction in the County of
Orange, State of California.
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16.7 Equal Opportunity Employment. Contractor represents that it is an equa l
opportunity employer and it shall not discriminate against any subcontractor, employee
or applicant for employment because of race, religion, color, national origin, handicap,
ancestry, sex, age or any other impermissible basis under law.

16.8 Interpretation. The terms of this Agreement shall be construed in
accordance with the meaning of the language used and shall not be construed for or
against either party by reason of the authorship of the Agreement or any other rule of
construction which might otherwise apply.

16.9 Severability. If any term or portion of this Agreement is held to be invalid,
illegal, or otherwise unenforceable by a court of competent jurisdiction, the remaining
provisions of this Agreement shall continue in full force and effect.

16.10 No Attorney's Fees. In the event of any dispute or legal action arising
under this Agreement , the prevailing party shall not be entit led to attorney's fees.

16.11 Counterparts. Th is Agreement may be executed in two or more
counterparts, each of which shall be deemed an original and all of which together shall
const itute one (1) and the same instrumen t.

[SIGNATURES ON NEXT PAGEl
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IN WITNESS WHEREOF, the parties have caused this Agreement to be
executed on the dates written below.

By:-----r~~_.!::::::::..t.L....:.===::::==:~:::...-____;_
Mr n~ . Harp
CityMorney

ATTEST: '--),I C:::-/ t.)..
Date: J \.) V------'--- - -

By:~d;~
Leilani I. Brown
City Clerk

CITY OF NEWPORT BEACH,
A California municipal corporation
Date: , ... 't:>. ,~

By:+4 -+-\-=~~........::~~~_-
a a Detweiler
e reation and Senior Services Director

l-z/' )/,2- TraGi-1 m. Goh l VtPflW r ) ;C[ISfnu)-DY
Signatur Date Print Name Print Title I

A{ , r -
Ibll'f In- -l1er I? dd-A lVo odJ (}1-7 (loner /.r:;,{tru c.fvy---&H dr.-{1l V())tUrnL-

SI nature Date Print Name Print Titl~

ll5<o i. Sec0 lcU A f\-e CA ~ ,&7 L/&' 45 - 435'953 ,
Business Mailing Address, City, Tax 10/ SSN

lq!fey 500 g '7 ~~ ¥' (-=II If 1"l2-5 - t.{ '000
Cell Phone Busif{ess Phone Home Phone Alternate Phone

to
. , c e i! •

If' @etUe.-fdoe4cf .lll f -r-~@.Jd.a£Po. e-op\.. ~lL/lAJ. eaJe(d~-LI:.ne:l-
E-mail Address Alternate E~ai l J BUSiness WebSite

_____. (ii) ~redL.fA uutJi..h @j('fltUi,~

Home Address (if different from business mailing address)

[END OF SIGNATURES]

Attachments: Exhibit A-Representative Approva l Form

f:lusers localsha redl working filecontract templateslIecreation templatesVndependent contractor agreement recreation instructor
template final.dotx
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EXHIBIT A
REPRESENTATIVE/ SUBCONTRACTOR ApPROVAL F ORM

PLEASE PRINT LEGIBLY

C ONTRACfORNAl'Y1E: _

S UBCONTRACfOR N AME: _

AD DRESS: .,- _

CITY, STATE Z IP: _

DATE OF BIRTH : P HONE# _

EMAIL: _

DATESIGN A TURE OF CONTRACTOR: ----'''''''''-''-- _

cnyUSEONLy

Y E S

CONTRACT # : _

FI NGERPRINTS
PAlD FOR:

BACKGROUND:
CLEARED

Y E S

CLEARED TO
W ORK

YES

P HOTO T AKEN: YES

CONTRACTOR ,'-_ --'
N OTIFIED BY EMAIL

YES No
ST....FF SIGNATURE/DATE

APPROVED BY:

L \URA DETWEILER, D IREcroR
RECREATION & SENIORSERVICES D EPARTMENT

DATE



INDEPENDENT CONTRACTOR AGREEMENT
RECREATION INSTRUCTOR

This Independent Contractor Agreement ("Agreement") is made and entered into
as of this 1st day of January, 2013 ("Effective Date") by and between the City of
Newpo rt Beach, a California Municipal Corporation and Charter City ("City"), and KIM
ESMOND, a sole proprietor doing business as ("DBA") ORANGE COUNTY DANCE
PRODUCTIONS ("Contractor") to provide the classes or programs in Dance ("Class" or
"Program") hereby agreed upon , as scheduled and described in the Newport Navigator
and/or OASIS News, which is incorporated here in by this reference , and as approved in
writing by the City.

NOW, THEREFORE, it is mutually agreed by and between the undersigned
parties as follows:

1. TERM

The term of this Agreement shall commence on the Effect ive Date , and shall
terminate on December 31, 2014 unless terminated earlier as provided herein .

2. COMPENSATION

2.1 City shall pay Contractor within twenty one (21) business days after the
last Class meeting. City shall pay the Contractor an amount equal to sixty-five (65%)
percent of the amount of the tota l enrollment fees collected , minus the non-resident fee
and a five dollar and no/100 ($5.00) per person administration fee for each Class held.

2.2 The City pays Contractors electronically; the Contractor shall be
respons ible for ensuring an up to date "Direct Depos it Authorization Form" is on file with
the City .

. 2.3 (When applicable) Contractors providing Classes or Programs at Mariners
Elementary School and/or Newport Elementary School ("Schools") shall submit to the
City written notice of actual costs incurred in the performance of services under this
Agreement to conduct the Class or Program at the Schoo ls. Subject to the City's
written acceptance of Contractor's actual costs, City shall reimburse the Contractor one
hundred percent (100%) of the actual costs incurred within twenty one (21) business
days after the last Class or Program meeting.

3. DUTIES OF CITY

3.1 Registration. City shall register all participants and shall collect all
enrollmen t fees. Contractor shall not accept enrollment fees directly from a participant
unless the City approves, in advance and in writing , the acceptance of enrollment fees
by the Contractor. Contractors shall only collect material fees that are pre-approved by
the City and published in advance in the Newport Navigator and/or the OAS IS News (if
applicable). Such material fees shall be collected by Contractor at the first Class
meeting.
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3.2 Publicity. City shall provide publicity for the Class in the Newport
Navigator (published on a quarterly basis) and/or the OASIS News (published on a
monthly basis). City shall have the sole discretion to decide what information will be
included in the Newport Navigator and/or the OASIS News about the Class and the
Contractor. Publicity may also include flyers created by the City or the Contractor.
Contractor created flyers must be approved in writing by the City before distribution.

3.3 Class Facility. City shall provide a location for the Class without charging
Contractor any rental fees, unless otherwise agreed by the parties. The Contractor will
request dates and times for the Classes and the City will inform the Contractor if the
facility is available. It is the Contractor's sole responsibility to request these
dates/times, the City will not schedule the Contractor's Classes for them.

3.4 Refund Processing. City shall provide refunds to participants when:

3.4.1 The participant drops the Class before the second Class meeting;

3.4.2 The participant drops a one (1) day or more workshop five (5)
business days before the workshop begins; or

3.4.3 The Class is canceled by the City or Contractor. In the latter
instance, the Contractor must provide the City with all required paperwork.

3.5 Class Roster, Sign-Out and Attendance Sheets. City shall provide Class
rosters , sign-out sheets and attendance sheets to Contractor online via
http://newportbeachca.gov/index.aspx?page=1432. Contracto r is responsible for
requesting log-in and password information from the City.

4. CONTRACTOR DUTIES

4.1 Contractors . Contractor hereby certifies that he/she or any subcontractor,
representative or employee (collectively "Representatives") who will be teaching the
Class or assisting in teaching the Class are qualified to do so, and qualified to perform
the services described above and in the Program outline submitted to City. Contractor
is responsible for all Class curriculum development. Contractor is responsible for
training, supervising, evaluating, scheduling, and any other requirements by law for all
Representatives. Contractor warrants that it will continuously furn ish the necessary
personnel to provide the Program or Classes as contemplated by this Agreement.

4.2 Representatives. Contractor shall provide the City with the name(s),
address(es) and phone number(s) of all Representatives who will be providing any
services pursuant to this Agreement. All Representatives of Contractor must comply
with the Fingerprint Policy (see Section 8). All Representatives must be able to provide
proof of legal right to work in the United States.

4.2.1 Representative Approval Form. Attached as Exhibit A, and
incorporated herein by reference , is the Representative Approva l Form ("Form"). Each
Contractor Representative is required to obtain the written approval of the Recreation
and Senior Services Director prior to performing any services under this Agreement.
Prior to Contractor using any Representative to provide any services pursuant to this
Agreement, Contractor shall submit to the City a completed Form for each
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Represe ntative that Contractor desires to use to provide serv ices pursuant to this
Agreement. Contractor, at the sole discretion of City, shall remove from the Program
any Representative assigned to the performance of services pursuant to this Agreement
upon written request of City.

4.3 Please initial the statement that applies:

D I w ill not be us ing Representatives or employees.

~
will be us ing Representatives . Any completed and appro ved Form

shall be incorporated herein by reference. Contractor shall not
authorize any Representative to provide services pursuant to this
Agreement un less and until the Recreation and Senior Services
Director has approved in writing the completed Form for that
individual Representative.

4.4 Subcontracting. Contractor shall not subcontract or assign any portion of
the rights, obligations or duties required under this Agreement, without first obtaining
prior written approval from the City. Subcontracts, if any, shall contain a provision
making them subject to all provisions of this Agreement.

4.5 Supplies/Equ ipment. Contractor shall be respons ible for providing all
supplies , equipment, personnel , materia ls, and any additional publicity desired for the
class , at Contractor's sole expense. Contractor shall also be responsible for repairing
and maintaining all equipment and supplies in good working condition.

4.6 Anti-Discrimination Laws. Contractor agrees and certifies that , except as
permitted by law, no person shall, on the grounds of race, religious creed, color,
national origin, ancestry, age, physical disability, mental disab ility, medical condition,
including the medical condition of Acqu ired Immune Deficiency Syndrome (AIDS) or any
condition related thereto, marital status, sex, sexual orientation or any other
impermissible basis under the law, be excluded from participation in, or be denied the
benefits of the services provided pursuant to this Agreement, and Contractor agrees not
to discriminate on said grounds in the hiring and retention of employees and
Representatives, unless authorized under Section 12940 of the Californ ia Government
Code. Contractor shall , where applicable , conform to the requirements of the
Americans with Disabilities Act in the performance of this Agreement.

4.7 Class Size. Contractor shall determine the minimum and maximum
number of participants required for each Class to ensure the quality and safety of the
Class participants. Contrac tor or Contractor's authorized representative is required to
attend the first Class meeting of all Class offerings advertised in the Newport Navigator
and/or OASIS News unless Contractor cancels the Class three (3) business days prior
to the start date, with the prior written approval of City. In the event of such approved
cancellation, Contractor shall be responsible for informing all registered participants. In
the event that the minimum number of participants is not met by the first Class meeting,
the Class shall be cancelled and the Contractor shall not be compensated for attending
the first meeting or for any cance lled Class. Contractor shall not be obligated to provide
any additional services in regards to the cancelled Class. If the minimum number of
participants is met or exceeded , the Class shall be held as schedu led (even if any of the

KIM ESMOND DBA ORANGE COUNTY DANCE PRODUCTIONS Page 3



initial participants subsequently drop the Class), subject to Section 14 of this
Agreement. If the demand is such that an additional Class could be offered , it shall be
taken under consideration and negotiated between City and Contractor. If c1ass(es) are
cancelled for two (2) consecutive quarters due to lack of enrollment, the class will not be
scheduled again until City determines that public demand has increased.

4.8 Use of Non-City Facilities for Classes. If Contracto r desires to conduct the
Class at his/her place of business, or some other non City-owned site or facil ity,
Contractor must:

4.8.1 Notify City at least twenty-four (24) hours in advance ;

4.8.2 Provide sufficient parking for all participants;

4.8.3 Post signs at the site to direct participants to the location of class;
and

4.8.4 Allow access to City staff to the location when requested .

4.9 Absences. Contractor shall obtain permission from City one (1) week prior
to any planned absence from the class . In the event of illness, Contractor is required to
notify City and Participants twelve (12) hours prior to any Class cancellation .

4.9.1 City urges Contractor to get a substitute Representative whenever
possible instead of cancelling Classes. Contractor shall obtain City's prior written
approva l of any subst itute Representative. Any substitute Representative must have
comple ted a criminal background check pursuant to Section 8 prior to teaching any City
Programs or Classes and must have an authorized Representative Approval Form on
file with the City.

4.9.2 When cancelling a Class, Contractor shall contact all participants
as soon as possible.

4.10 Contact Information. Contractor is required to notify City in writing of any
name, address , telephone number, email, webs ite or direct deposit payment changes
within forty eight (48) hours of such change .

4.11 Contractor Informational Meeting. Contractor or Contractor's authorized
Representative or employee shall attend the Annual "Contractor Informational Meeting"
that will be held in the Fall.

4.12 Camp Participant Emergency Waiver Form Requirements . All Contractors
who offer camps shall require all participants to complete and return to Contractor, or
his/her des ignee, on or before the first day of camp, a City issued "Emergency Contact
Information Form".

4.13 Sign-Out Sheets. All Camp Contractors with participants ages 10 years
and younger, must have a legal guardian sign out each Class participant after each
Class. Sign out sheets along with Attendance sheets are available to the Contractor
online through their instructor login.
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4.14 Other Requirements. Contractors shall:

4.14.1 Cooperate fully with all reasonable requests from City staff;

4.14.2 Maintain the highest degree of participant safety possible;

4.14.3 Immediately report to the Recreation & Senior Services Office any
injuries as a result of Class part icipation;

4.14.4 Injuries or Damages. Immediately report to the Recreat ion and
Senior Services Office any injuries as a result of Class participation, damages to the
classroom or Program faci lity that could cause potent ial injury to a Class participant,
and/or other needed maintenance repairs. Contact the Recreat ion and Senior Services
Office staff by phone or email;

4.14.5 Clear all participants from the designated Class area at the end of
Class time unless participants continue to use public City facilit ies for personal use
without conflict with other scheduled activit ies and in accordance with posted hours and
availabil ity limitations;

4.14.6 Ensure that any music or sound system is kept at levels that will not
interfe re with other classes or create a public disturbance/nuisance;

4.14.7 Close and secure the room or building at the end of each Class;

4.14.8 Turn off any lights , heat, air conditioning , or other utilities when
Class is finished ;

4.14 .9 Complete and return the quarterly "Contract Class Schedule"
requested by the City if Contractor wishes to be a part of the marketing materials;

4.14.10 Know facility rules and regulations and provide pertinent
information (i.e. refunds) to participants;

4.14.11 Pay a $20 lost key/replacement fee when Contractor
requests replacement key; and

4.14.12 Abide by all City policies and procedures including, but not
limited to, the requirements set forth in the Newport Navigator and OASIS News and the
current Contractor Handbook which is incorporated herein by this reference.
Contractor's signature on this Agreement signifies acknowledgement of receipt of the
Contractor Handbook. .

4.15 Contractor Photo 10 Badge. Contractors and their Representatives are
required to wear a City provided Contractor Photo 10 Badge at all times while engag ing
in services for the City. Contractor shall be required to pay $5.00 for any lost or
replacement Contractor Photo 10 Badge. Contractor Photo 10 Badges are distributed
upon renewal of their Agreement with City.
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5. NOTICES

5.1 Unless otherwise indicated, all notices , demands, requests or approvals,
including change of address notices , to be given under the terms of this Agreement
shall be given in writing , and conclusively shall be deemed served when delivered
personally, or on the third business day after the deposit thereof in the United States
mail, postage prepaid , first-class mail , addressed as hereinafter provided. All notices ,
demands, requests or approvals from Contractor to City shall be addressed to City at:

Attn : Racquel Valdez, Recreation Supervisor
Recreation & Senior Services Department
City of Newport Beach
3300 Newport Blvd.
PO Box 1768
Newport Beach, CA 92658
Phone: 949-644-3156
E-mail : recreation@newportbeachca.gov

5.2 All notices, demands, requests or approvals from City to Contractor shall
be addressed to Contractor at the contact information provided on page 13 of this
Agreement.

6. INDEPENDENT CONTRACTOR

The parties intend and agree that at all times during the performance of services
under this Agreement that Contractor shall act as an Independent Contractor and shall
not be considered an agent or employee of City. As such , Contractor shall have the
sole legal responsibility to remit all federal and state income and social security taxes
and to provide for his/her own workers compensation and unemployment insurance and
that of his/her Representatives. Contractor also agrees to provide liability insurance as
required by City and described more fully below. City shall not be liable for any
payment or compensation in any form to Contractor other than as provided herein. City
reserves the right to employ other independent contractors and Contractors who teach
the same or similar classes . City shall provide Contractor with IRS 1090 or other
applicable IRS forms at the end of the calendar year for all fees paid to Contractor.

7. INSURANCE

7.1 Genera/ Liability Insurance . Contractor must provide and maintain at all
times general liability insurance in an amount not less than one million dollars
($1,000 ,000) per occurrence for bodily injury, personal injury, and property damage.
The policy shall carry a general liability special endorsement naming the City of Newport
Beach, its elected or appointed officers , employees, agents and volunteers as additiona l
named insured in the amount of one million dollars ($1 ,000,000) per occurrence.
Evidence of insurance certif icate shall be sent to the Recreat ion & Senior Services
Department and must be approved by the City Risk Management or their designee prior
to the first Class/day of instruction.

7.1.1 Contractor shall have the option of purchasing coverage through
the City of Newport Beach's Special Event insurance program, or through Southern
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California Municipal Athletic Federation ("SCMAF") or providing his/her own coverage .
If a Contractor elects to obtain his/her own coverage, said coverage must have the
policy limits described above and be provided by an insurance carrier with a Best's
Insurance Guide Rating of A- (or higher) and Financial Size Category Class of VII (or
larger).

7.1 .2 Contractor's insurance coverage shall be primary insurance and/or
primary source of recovery as respects to City, its elected or appointed officers, agents ,
officials , employees and volunteers with respect to all claims , losses or liability arising
directly or indirectly from the Contracto r's operations or Service provided to the City.
Any insurance or self-insurance maintained by City , its officers, officials, employees and
volunteers shall be excess of the Contractor's insurance and shall not contribute with it.

7.1.3 Said policy must also provide a written thirty (30) day notice of
cancellation (ten (10) day written notice for non-payment of premium) to the City of
Newport Beach Recreation & Senior Services Department, at the follow ing address:
P.O. Box 1768/3300 Newport Boulevard, Newport Beach, CA 92658.

7.2 Workers' Compensation Insurance. By executing this Agreement,
Contractor certifies that Contractor is aware of and will comply with Section 3700 of the
Labor Code of the State of Californ ia requiring every employer to be insured against
liability for workers ' compensation or to undertake self-insurance before commencing
any work. Contractor shall carry the insurance or provide for self-insurance required by
California law to protect said Contractor from claims under the Workers ' Compensation
Act.

7.2.1 The insurer issuing the Workers' Compensation insurance shall
amend its policy by endorsement to waive all rights of subrogation against the City, its
elected or appointed officers , agents , officials, employees and volunteers . Contractor
shall submit to City, along with the required certificate of insurance a copy of such
waiver of subrogation endorsement.

7.2.2 In the event Contractor has no employees requiring Contractor to
provide Workers' Compensation insurance , Contractor shall so certify to City in writing
prior to City's execution of this Agreement.

7.3 Automobile Liability Coverage. Contractor shall maintain automobile
insurance covering bodily injury and property damage for all activities of the Contractor
arising out of or in connection with work to be performed under this Agreement,
including coverage for any owned, hired, non-owned or rented vehicles , in an amount
not less than one million dollars ($1,000,000) combined single limit for each occurrence,
or as approved by the City's Risk Manager or his/her designee.

7.4 Please initial the statement that applies:

# c ontractor is providing a copy of the General Liability Insurance with
Additional Insured Endorsement that meets the above requirements.

o Contractor shall be ut ilizing the City provided insurance through
Southern California Mun icipal Athletic Federation (USCMAF") and will
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pay all required fees billed on a quarterly basis by the City. I have
reviewed the Contract Contractor Handbook for complete
information. Please note that SCMAF does not provide coverage for
Worker's Compensation or Automobile Insurance Liability.

8. FINGERPRINTS AND CRIMINAL BACKGROUND CHECK

8.1 All Contractors and their Representatives must submit to and pass a
criminal background investigation by providing a complete set of fingerprints to the City
at least thirty (30) calendar days prior to teaching, substituting for Contractor, or
assisting with any Class. Such Contractors and their Representatives are required to
submit fees in the amount of up $73 per person to the City of Newport Beach,
Recreat ion and Senior Services Department, to cover all costs associated with
fingerprinting through the City of Newport Beach Police Department and the Department
of Just ice. Fingerprints may be required to be updated every five (5) years.

8.2 In addition, all Classes involving minors age seventeen (17) or younge r
must be taught in an open atmosphere where parents and guard ians are able to
observe Class instruction, if so desired. At no time can the parent or guardian of a
minor be denied access to a Class.

9. TRANSPORTING OF MINOR PARTICIPANTS

9.1 Unless the Program specifically involves travel or transportation of minors
to an offsite location, Contractor, or Contractor's Representatives, shall not transport
any minor participant by vehicle or otherwise .

9.2 If, after the conclusion of any Class session , a minor participant has not
been picked up, Contractor shall make every effort to contact the minor participant's
parent, legal guard ian, or other authorized individual to whom the minor may be
released . If no contact can be made with any of the above individuals, Contractor shall
contact the City Recreat ion Supervisor or Recreation Manager at the Recreatio n &
Senior Services Office at (949) 644-3151 (Monday through Friday, 8 a.m. to 5 p.m.), or
the Park Patrol Division at (949) 795-2381 (Monday through Friday, 5 p.m. to 9 p.m. and
Saturday and Sunday, 9 a.m. to 5 p.m.). During all other hours , Contractor shall contact
the Watch Commander at the Newport Beach Police Department for assistance at (949)
644-3730.

10. CONFIDENTIALITY; OWNERSHIP OF DOCUMENTS

All Class rosters , participant addresses and contact information, and any other
such information or documents compiled by City and provided to Contractor, shall
rema in the property of City. Contractor shall not release such information to others
without the prior written authorization by City. Contractor shall not use such informat ion
for any other purpose than those authorized by City. All Class rosters , Class participant
addresses and contact information, shall be used by the Contractor solely for
adm inistration of Classes and performing City business . Contractor will take reasonab le
steps consistent with the law to prevent distribution of such information. Contractor's
obligations under this Section shall survive the termination of this Agreement.
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11. USE OF NAMES AND LOGOS; ADVERTISING, PRESS RELEASES AND
PUBLICITY

Contractor shall not include City's name, logos or insignia , or photographs of the
Class site or participants, in any publicity pertaining to Contractor's services or Class in
any magazine, trade paper , newspaper, radio or television product ion, Internet, or other
printed or electronic medium without the prior written consent of City and participants .

12. BUSINESS LICENSE

Newport Beach Municipal Code Chapter 5.04 provides that every business
operating in the City must obtain a business license prior to conducting business in the
City, and pay the required business license fee. This ordinance applies to businesses
operating at commercial or residential locations within the City, or using a City of
Newport Beach address or P.O. Box for receiving mail. The City Business License Fee
is an annual tax, due every twelve (12) months . Contractor agrees to obtain a City
business license as required by Chapter 5.04 and provide proof of compliance annually .
Business License Applications are available in the Revenue Division Office in Newport
Beach City Hall. In certain circumstances, Contractor may be eligible for paying a
reduced Business License Tax, which is known as an Apportioned Business Tax. A
Declaration for Apportioned Business Tax is available in the Revenue Division Office at
City Hall. A copy of your Business License must be submitted with this Contract.
All Contractors must have a valid business license.

13. INDEMNIFICATION

13.1 General. Contractor shall indemnify, defend and hold harmless City, its
elected and appointed officers , employees , agents , representatives , the City Council ,
boards and commissions ("Indemnified Parties") with respect to any loss, liability , injury
or damage that arises out of, or is in any way related to, the acts or omissions of
Contractor, his or her employees, representatives, officers and agents in the course of
performing services under this Agreement; however , Contractor shall not be required to
indemnify City from any claim arising from the sole negligence or willful misconduct of
the Indemnified Parties .

13.2 Intellectual Property. Contractor shall defend , indemnify, and hold
harmless the Indemnified Parties from any claim of infringement or other proceedings
brought against City for any intentional or unintentional violation by Contractor of the
legally protected rights of any third parties, with respect to works performed, logos
displayed , or written or digital materials provided by Contractor and used during the
performance of this Agreement. Such legally protected rights of third parties include but
are not limited to trade secrets , moral rights, proprietary acts , U.S. patents , trademarks,
service marks and copyrights vested or issued as of the effective date of this
Agreement. If Contractor will be providing a public performance of musical
compositions or arrangements that are subject to a license held by a third party, it is the
responsibility of Contractor to obtain the appropriate license to perform the material prior
to the public performance.
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14. TERMINATION

City has the right, at its sole discretion and with or without cause, to terminate
this Agreement at any time by giving three (3) calendar days prior written notice to
Contractor. In the event of termination under this Section, City shall pay Contractor on
a prorated basis for any Classes or Programs that were actually taught by Contractor, if
any, up to the effective date of termination.

15. CLAIMS

Unless a shorter time is specified elsewhere in this Agreement, before making its
final request for payment under the Agreement, Contractor shall submit to City in
writing, all claims for compensation under or arising out of this Agreement. Contractor's
acceptance of the final payment shall constitute a waiver of all claims for compensation
under or arising out of this Agreement except those previously made in writing and
identified by Contractor in writing as unsett led at the time of its final request for
payment. The Contractor and the City expressly agree that in addition to all claims filing
requirements set forth in the Agreement, the Contractor shall be required to file any
claim the Contractor may have against the City in strict conformance with the
Government Claims Act (Gov!. Code §§ 900 et seq.).

16. STANDARD PROVISIONS

16.1 Compliance with all Laws. Contractor shall, at its own cost and expense ,
comply with all statutes , ordinances, regulations and requirements of all governmental
entities , including federal , state , county or municipal , whether now in force or hereinafter
enacted.

16.2 Waiver. A waiver by City of any term, covenant, or condit ion in the
Agreement shall not be deemed to be a waiver of any subsequent breach of the same
or any other term, covenant or condition.

16.3 Integrated Contract. This Agreement represents the full and complete
understanding of every kind or nature whatsoever between the parties hereto , and all
preliminary negotiations and Agreements of whatsoever kind or nature are merged
herein. No verbal Contract or implied covenant shall be held to vary the provisions
herein.

16.4 Conflicts or Inconsistencies. In the event there are any conflicts or
inconsistencies between this Agreement and the Exhibits attached hereto, the terms of
this Agreement shall govern.

16.5 Amendments . This Agreement may be modified or amended only by a
written document executed by both Contractor and City and approved as to form by the
City Attorney.

16.6 Controlling Law and Venue. The laws of the State of California shall
govern this Agreernent and all rnatters relating to it and any action brought relating to
this Agreement shall be adjudicated in a court of competent jurisdiction in the County of
Orange, State of California .
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16.7 Equal Opportunity Employment. Contractor represents that it is an equal
opportun ity employer and it shall not discriminate against any subcontractor, employee
or applicant for employment because of race, religion, color, national origin, handicap ,
ancestry, sex, age or any other impermissible basis under law.

16.8 Interpretation. The terms of this Agreement shall be construed in
accordance with the meaning of the language used and shall not be construed for or
against either party by reason of the authorship of the Agreement or any other rule of
construction which might otherwise apply.

16.9 Severability . If any term or portion of this Agreement is held to be invalid ,
illegal, or otherwise unenforceable by a court of competent jurisdiction, the remaining
provis ions of this Agreement shall continue in full force and effect.

16.10 No Attorney 's Fees. In the event of any dispute or legal action arising
under this Agreement, the prevailing party shall not be entitled to attorney's fees.

16.11 Counterparts . This Agreement may be executed in two or more
counterparts , each of which shall be deemed an original and all of which together shall
constitute one (1) and the same instrument.

[SIGNATURES ON NEXT PAGE]

KIM ESMOND DBA ORANGE COUNTY DANCE PRODUCTIONS Page 11



IN WITNESS WHEREOF, the parties have caused this Agreement to be
executed on the dates written below.

CITY OF NEWPORT BEACH,
A California municipal corporation
Date: \ . \\ . ,~

APPROVED AS TO FORM:
CITY AT19RN~Y'S OFFICE
Date: //I~/f. .

/ ~
By:_----,-~:::....----------.:!;~_,__....._­

Aaron C.A-larp
City Attorney

ATTEST: ~ r;; _/.,J...
Date:--L__(/V"---::""J--.:.=:J::...- _

By M~J~
Leilani I. Brown
City Clerk

Print Title

Tax IDI SSN

KIM ESMOND DBA ORANGE C UNTY DANCE PRODUCTIO S

1Z.3·/~
ignature Date

1)0 ]JDt (QOS q l \ II U1.J-)..11""--r1 ---,~~~--,-------q..L......=:~:.....::..::t1=------OL =-----=-=~:---
Business Mailing Address, City, S~iP )

qc{7~Lt:iL , ) 3'63 1!'1'5gj /i~3
Cell Phone Business Phone Home Phone

JiJPo~~dlVr'{l.1YOtWc:hM~ . {ZrY1-
E-maldfess~r~Alternate E-mail

Alternate Phone

OC{itU!l~!rir0tW.cilms .t/J'VL
Business We ite

[END OF SIGNATURES]

Attachments: Exhibit A-Representat ive Approva l Form

f:luserslocalshared\worl<ing filecontract templates\recreation templatesVndependent con tractor agreement recrea tion instructor
template final.dotx
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· EXHIBIT A
REPRESENTATIVE ApPROVAL FORM

PLEASE PRINT LEG/SL Y

C ONTRACTOR NAME: _

REPRESENTATIVE: NAME: _

ADDRESS: _

CI TY, STATE Z IP: _

DATE OF B IRTH: P HONE# _

E MAIL: _

DATES IGNA TURE OF CONTRACTOR: --"''-'-'-'=- _

CITY USE ONLY

C ONTRACT#: _

FINGERPRINTS : YES No
STAFF S IGNATURE/DATE

BACKGROUND:

C LEARED

YES No
S TAFF S IGNATURE/DATE

CLEARED TO

W ORK

YES No
STAFF S IGNATURE

DATE RE CEIVED

P HOTO TAKEN: YES No
STAFF S IGNATUREIDATE

CONTRACTOR [
NOTIFIED BY EMAILL--...J

YES No
STAFF SIG NATURE/ DATE

A pPROVED BY: _ -----,0-_ _ --=- _
LAURA D ETWEILER, D IRECTOR

RECREATION & SEN IOR S ERVICES DEPARTMENT

DATE



INDEPENDENT CONTRACTOR AGREEMENT
RECREATION INSTRUCTOR

This Independent Contractor Agreement ("Agreement") is made and entered into
\0. as of this 1st day of January, 2013 ("Effective Date") by and between the City of
""I Newport Beach, a California Municipal Corporatio n and Charter City ("City"), and FROMII, TEE TO DREAM, LLC, a California limited liability company doing business as ("DBA")
\f) TOTAL GOLF ADVENTURE OF SOUTH ORANGE COUNTY ("Contractor") to provide

the classes or programs in Sports ("Class" or "Program") hereby agreed upon, as
\ ~ \ scheduled and described in the Newport Navigator and/or OASIS News, which is
'V incorporated herein by this reference, and as approved in writing by the City.

NOW, THEREFORE, it is mutually agreed by and between the undersigned
parties as follows:

1. TERM

The term of this Agreement shall commence on the Effective Date, and shall
terminate on December 31, 2014 unless terminated earlier as provided herein.

2. COMPENSATION

2.1 City shall pay Contracto r within twenty one (21) business days after the
last Class meeting. City shall pay the Contractor an amount equal to sixty-five (65%)
percent of the amount of the total enrollment fees collected, minus the non-resident fee
and a five dollar and no/100 ($5.00) per person administration fee for each Class held.

2.2 The City pays Contractors electron ically; the Contractor shall be
responsible for ensuring an up to date "Direct Deposit Authorization Form" is on file with
the City.

2.3 (When appl icable) Contractors providing Classes or Programs at Mariners
Elementary School and/or Newport Elementary School ("Schools") shall submit to the
City written notice of actual costs incurred in the performance of services under this
Agreement to conduct the Class or Program at the Schools. Subject to the City's
written acceptance of Contractor's actual costs, City shall reimburse the Contractor one
hundred percent (100%) of the actual costs incurred within twenty one (21) business
days after the last Class or Program meeting.

3. DUTIES OF CITY

3.1 Registration. City shall register all participants and shall collect all
enrollment fees. Contractor shall not accept enrollment fees directly from a participant
unless the City approves, in advance and in writing, the acceptance of enrollment fees
by the Contractor. Contractors shall only collect materia l fees that are pre-approved by
the City and published in advance in the Newport Navigator and/or the OASIS News (if
applicable). Such material fees shall be collected by Contractor at the first Class
meeting.
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3.2 Publicity. City shall provide publicity for the Class in the Newport
Navigator (published on a quarterly basis) and/or the OASIS News (published on a
monthly basis). City shall have the sole discretion to decide what information will be
included in the Newport Navigator and/or the OASIS News about the Class and the
Contractor. Publicity may also include flyers created by the City or the Contractor.
Contractor created flyers must be approved in writing by the City before distribution.

3.3 Class Facility. City shall provide a location for the Class without charging
Contractor any rental fees, unless otherwise agreed by the parties. The Contractor will
request dates and times for the Classes and the City will inform the Contractor if the
facility is available. It is the Contractor's sole responsibility to request these
dates/times, the City will not schedu le the Contractor's Classes for them.

3.4 Refund Processing . City shall provide refunds to participants when:

3.4.1 The participant drops the Class before the second Class meeting;

3.4.2 The participant drops a one (1) day or more workshop five (5)
business days before the workshop begins; or

3.4.3 The Class is canceled by the City or Contractor. In the latter
instance, the Contractor must provide the City with all required paperwork.

3.5 Class Roster, Sign-Out and Attendance Sheets. City shall provide Class
rosters, sign-out sheets and attendance sheets to Contractor online via
http://newportbeachca.gov/index .aspx?page=1432. Contractor is responsible for
requesting log-in and password information from the City.

4. CONTRACTOR DUTIES

4.1 Contractors. Contractor hereby certifies that he/she or any subcontractor,
representative or employee (collectively "Representatives") who will be teaching the
Class or assisting in teaching the Class are qualified to do so, and qualified to perform
the services described above and in the Program outline submitted to City. Contractor
is responsible for all Class curriculum development. Contractor is responsible for
training, supervising , evaluating, scheduling, and any other requirements by law for all
Representatives. Contractor warrants that it will continuously furn ish the necessary
personnel to provide the Program or Classes as contemplated by this Agreement.

4.2 Representatives. Contractor shall provide the City with the name(s),
address(es) and phone number(s) of all Representatives who will be providing any
services pursuant to this Agreement. All Representatives of Contractor must comply
with the Fingerprint Policy (see Section 8). All Representatives must be able to provide
proof of legal right to work in the United States.

4.2.1 Representative Approval Form. Attached as Exhibit A, and
incorporated herein by reference , is the Representative Approval Form ("Form"). Each
Contractor Representative is required to obtain the written approval of the Recreation
and Senior Services Director prior to performing any services under this Agreement.
Prior to Contractor using any Representative to provide any services pursuant to this
Agreement, Contractor shall submit to the City a completed Form for each
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Representati ve that Contractor desires to use to provide services pursuant to this
Agreement. Contractor, at the sole discretion of City, shall remove from the Program
any Representative assigned to the performance of services pursuant to this Agreement
upon written request of City.

4.3 Please initial the statement that applies:

0'I will not be using Representatives or employees.

D I will be using Representatives. Any completed and approved Form
shall be incorporated herein by reference. Contractor shall not
authorize any Representative to provide services pursuant to this
Agreement unless and until the Recreation and Senior Services
Director has approved in writing the completed Form for that
individual Representative.

4.4 Subcontracting. Contractor shall not subcontract or assign any portion of
the rights, obligations or duties required under this Agreement, without first obtaining
prior written approval from the City. Subcontracts, if any, shall contain a provision
making them subject to all provisions of this Agreement.

4.5 Supplies/Equipment. Contractor shall be responsible for providing all
supplies , equipment, personnel , materials, and any additional publicity desired for the
class, at Contractor's sole expense. Contractor shall also be responsible for repairing
and maintaining all equipment and supplies in good working condition .

4.6 Anti-Discrimination Laws. Contractor agrees and certifies that, except as
permitted by law, no person shall, on the grounds of race, religious creed , color,
national origin, ancestry, age, physical disability, mental disability, medical condition ,
including the medical condition of Acquired Immune Deficiency Syndrome (AIDS) or any
condition related thereto , marital status, sex, sexual orientation or any other
impermissible basis under the law, be excluded from participation in, or be denied the
benefits of the services provided pursuant to this Agreement, and Contractor agrees not
to d iscriminate on said grounds in the hiring and retention of employees and
Representat ives, unless authorized under Section 12940 of the California Government
Code. Contractor shall, where applicable, conform to the requirements of the
Americans with Disabilities Act in the performance of this Agreement.

4.7 Class Size. Contracto r shall determine the minimum and maximum
number of participants required for each Class to ensure the quality and safety of the
Class participants. Contractor or Contractor's authorized representative is required to
attend the first Class meeting of all Class offerings advert ised in the Newport Navigator
and/or OASIS News unless Contractor cancels the Class three (3) business days prior
to the start date, with the prior written approval of City. In the event of such approved
cancellation, Contractor shall be responsible for informing all registered participants. In
the event that the minimum number of participants is not met by the first Class meeting ,
the Class shall be cancelled and the Contractor shall not be compensated for attending
the first meeting or for any cancelled Class. Contractor shall not be obligated to provide
any additional services in regards to the cancelled Class. If the minimum number of
participants is met or exceeded , the Class shall be held as scheduled (even if any of the
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initial participants subsequently drop the Class), subject to Section 14 of this
Agreement. If the demand is such that an additional Class could be offered, it shall be
taken under consideration and negotiated between City and Contractor. If class(es) are
cancelled for two (2) consecutive quarters due to lack of enrollment , the class will not be
scheduled again until City determines that public demand has increased.

4.8 Use of Non-City Facilities for Classes. If Contractor desires to conduct the
Class at his/her place of business, or some other non City-owned site or facility,
Contractor must:

4.8.1 Notify City at least twenty-four (24) hours in advance;

4.8.2 Provide sufficient parking for all participants ;

4.8.3 Post signs at the site to direct participants to the location of class;
and

4.8.4 Allow access to City staff to the location when requested.

4.9 Absences. Contractor shall obtain permission from City one (1) week prior
to any planned absence from the class. In the event of illness, Contractor is required to
notify City and Participants twelve (12) hours prior to any Class cancellation.

4.9.1 City urges Contractor to get a substitute Representative whenever
possible instead of cancelling Classes. Contractor shall obtain City's prior written
approval of any substitute Representat ive. Any substitute Representative must have
completed a criminal background check pursuant to Section 8 prior to teaching any City
Programs or Classes and must have an authorized Representative Approval Form on
file with the City.

4.9.2 When cancelling a Class, Contractor shall contact all participants
as soon as possible.

4.10 Contact Information . Contractor is required to notify City in writing of any
name, address , telephone number, email, website or direct deposit payment changes
with in forty eight (48) hours of such change.

4.11 Contractor Informational Meeting. Contractor or Contractor's authorized
Representative or employee shall attend the Annual "Contractor Informational Meeting"
that will be held in the Fall.

4.12 Camp Participant Emergency Waiver Form Requirements. All Contractors
who offer camps shall require all participants to complete and return to Contractor, or
his/her designee , on or before the first day of camp, a City issued "Emergency Contact
Information Form".

4.13 Sign-Out Sheets. All Camp Contractors with participants ages 10 years
and younger, must have a legal guardian sign out each Class participant after each
Class. Sign out sheets along with Attendance sheets are available to the Contractor
online through their instructor login.
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4.14 Other Requirements. Contractors shall:

4.14.1 Cooperate fully with all reasonable requests from City staff;

4.14.2 Maintain the highest degree of participant safety possible;

4.14.3 Immediately report to the Recreation & Senior Services Office any
injuries as a result of Class participation ;

4.14.4/njuries or Damages. Immediately report to the Recreation and
Senior Services Office any injuries as a result of Class participation , damages to the
classroom or Program facility that could cause potential injury to a Class participant,
and/or other needed maintenance repairs. Contact the Recreation and Senior Services
Office staff by phone or email;

4.14.5 Clear all participants from the designated Class area at the end of
Class time unless participants continue to use public City facilities for personal use
without conflict with other scheduled activities and in accordance with posted hours and
availability limitations;

4.14.6 Ensure that any music or sound system is kept at levels that will not
interfere with other classes or create a public disturbance/nuisance;

4.14.7 Close and secure the room or building at the end of each Class;

4.14.8 Turn off any lights, heat, air condition ing, or other utilities when
Class is finished;

4.14.9 Complete and return the quarterly "Contract Class Schedule"
requested by the City if Contractor wishes to be a part of the marketing materials ;

4.14.10 Know facility rules and regulations and provide pertinent
information (i.e, refunds) to participants;

4.14.11 Pay a $20 lost key/replacement fee when Contractor
requests replacement key; and

4.14.12 Abide by all City policies and procedures including, but not
limited to, the requirements set forth in the Newport Navigator and OASIS News and the
current Contractor Handbook which is incorporated herein by this reference .
Contractor's signature on this Agreement signifies acknowledgement of receipt of the
Contractor Handbook.

4.15 Contractor Photo ID Badge. Contractors and their Representatives are
required to wear a City provided Contractor Photo 10 Badge at all times while engaging
in services for the City. Contractor shall be required to pay $5.00 for any lost or
replacement Contractor Photo 10 Badge. Contractor Photo 10 Badges are distributed
upon renewal of their Agreement with City.
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5. NOTICES

5.1 Unless otherwise indicated, all notices, demands, requests or approvals,
including change of address notices, to be given under the terms of this Agreement
shall be given in writing, and conclus ively shall be deemed served when delivered
personally, or on the third business day after the deposit thereof in the United States
mail, postage prepaid, first-class mail. addressed as hereinafter provided. All notices,
demands, requests or approva ls from Contractor to City shall be addressed to City at:

Attn: Racquel Valdez, Recreation Superv isor
Recreation and Senior Services Department
City of Newport Beach
3300 Newport Blvd.
PO Box 1768
Newport Beach, CA 92658
Phone: 949-644-3156

5.2 E-mail: recreation@newportbeachca.govAIl notices, demands , requests
or approvals from City to Contractor shall be addressed to Contractor at the contact
information provided on page 13 of this Agreement.

6. INDEPENDENT CONTRACTOR

The parties intend and agree that at all times during the performance of services
under this Agreement that Contractor shall act as an Independent Contractor and shall
not be considered an agent or employee of City. As such, Contractor shall have the
sole legal responsibility to remit all federal and state income and social security taxes
and to provide for his/her own workers compensation and unemployment insurance and
that of his/her Representatives. Contractor also agrees to provide liability insurance as
required by City and described more fully below. City shall not be liable for any
payment or compensation in any form to Contractor other than as provided herein. City
reserves the right to employ other independent contractors and Contractors who teach
the same or similar classes. City shall provide Contractor with IRS 1090 or other
applicable IRS forms at the end of the calendar year for all fees paid to Contractor.

7. INSURANCE

7.1 General Liability Insurance. Contractor must provide and maintain at all
times general liability insurance in an amount not less than one million dollars
($1,000,000) per occurrence for bodily injury, personal injury, and property damage.
The policy shall carry a general liability special endorsement naming the City of Newport
Beach, its elected or appointed officers , employees , agents and volunteers as additional
named insured in the amount of one million dollars ($1,000.000) per occurrence.
Evidence of insurance certificate shall be sent to the Recreation & Senior Services
Department and must be approved by the City Risk Management or their designee prior
to the first Class/day of instruction.
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7.1 .1 Contractor shall have the option of purchasing coverage through
the City of Newport Beach's Special Event insurance program, or through Southern
California Municipal Athlet ic Federation ("SCMAF") or providing his/her own coverage .
If a Contractor elects to obtain his/her own coverage , said coverage must have the
policy limits described above and be provided by an insurance carrier with a Best's
Insurance Guide Rating of A- (or higher) and Financial Size Category Class of VII (or
larger).

7.1 .2 Contractor's insurance coverage shall be primary insurance and/or
primary source of recovery as respects to City, its elected or appointed officers, agents ,
officials, employees and volunteers with respect to all claims, losses or liability arising
directly or indirectly from the Contractor's operat ions or Service provided to the City.
Any insurance or self-insurance maintained by City, its officers , officials, employees and
volunteers shall be excess of the Contractor's insurance and shall not contribute with it.

7.1.3 Said policy must also provide a written thirty (30) day notice of
cancellat ion (ten (10) day written notice for non-payment of premium) to the City of
Newport Beach Recreation & Senior Services Department, at the following address:
P.O. Box 1768/3300 Newport Boulevard , Newport Beach, CA 92658.

7.2 Workers ' Compensation Insurance. By executing this Agreement,
Contractor certifies that Contractor is aware of and will comply with Section 3700 of the
Labor Code of the State of Californ ia requiring every employer to be insured against
liability for workers' compensation or to undertake self-insurance before commencing
any work. Contractor shall carry the insurance or provide for self-insurance required by
California law to protect said Contractor from claims under the Workers' Compensation
Act.

7.2.1 The insurer issuing the Workers' Compensation insurance shall
amend its policy by endorsement to waive all rights of subrogation against the City, its
elected or appointed officers , agents , officials, employees and volunteers . Contractor
shall submit to City, along with the required certificate of insurance a copy of such
waiver of subrogation endorsement.

7.2.2 In the event Contractor has no employees requiring Contractor to
provide Worke rs' Compensation insurance, Contractor shall so certify to City in writing
prior to City's execut ion of this Agreement.

7.3 Automobile Liability Coverage. Contractor shall maintain automobile
insurance covering bodily injury and property damage for all activities of the Contractor
arising out of or in connect ion with work to be perfonmed under this Agreement,
including coverage for any owned, hired, non-owned or rented vehicles, in an amount
not less than one million dollars ($1,000,000) combined single limit for each occurrence,
or as approved by the City's Risk Manager or his/her designee.

7.4

,r(
Please initial the statement that applies :

Contractor is providing a copy of the General Liability Insurance with
Additional Insured Endorsement that meets the above requirements.
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D Contractor shall be utilizing the City provided insurance through
Southern California Mun icipal Athletic Federation ("SCMAF") and will
pay all required fees billed on a quarterly basis by the City. I have
reviewed the Contract Contractor Handbook for complete
information. Please note that SCMAF does not provide coverage for
Worker's Compensation or Automobile Insurance Liability.

8. FINGERPRINTS AND CRIMINAL BACKGROUND CHECK

8.1 All Contractors and their Representatives must submit to and pass a
criminal background investigation by providing a complete set of fingerprints to the City
at least thirty (30) calendar days prior to teaching , substituting for Contractor, or
assisting with any Class. Such Contractors and their Representatives are required to
submit fees in the amount of up $73 per person to the City of Newport Beach,
Recreation and Senior Services Department, to cover all costs associated with
fingerprinting through the City of Newport Beach Police Department and the Department
of Just ice. Fingerprints may be required to be updated every five (5) years .

8.2 In addition , all Classes involving minors age seventeen (17) or younger
must be taught in an open atmosphere where parents and guardians are able to
observe Class instruction , if so desired . At no time can the parent or guardian of a
minor be denied access to a Class.

9. TRANSPORTING OF MINOR PARTICIPANTS

9.1 Unless the Program specifically involves travel or transportation of minors
to an offsite location, Contracto r, or Contractor's Representatives, shall not transport
any minor participant by vehicle or otherwise.

9.2 If, after the conclusion of any Class session , a minor participant has not
been picked up, Contractor shall make every effort to contact the minor participant's
parent, legal guardian , or other authorized individual to whom the minor may be
released. If no contact can be made with any of the above individuals , Contractor shall
contact the City Recreat ion Supervisor or Recreat ion Manager at the Recreation &
Senior Services Office at (949) 644-3151 (Monday through Friday, 8 a.m. to 5 p.m.), or
the Park Patrol Division at (949) 795-2381 (Monday through Friday, 5 p.m. to 9 p.m. and
Saturday and Sunday, 9 a.m. to 5 p.m.). During all other hours, Contractor shall contact
the Watch Commander at the Newport Beach Police Department for assistance at (949)
644-3730.

10. CONFIDENTIALITY; OWNERSHIP OF DOCUMENTS

All Class rosters, participant addresses and contact information, and any other
such information or documents compiled by City and provided to Contractor, shall
remain the property of City. Contractor shall not release such information to others
without the prior written authorization by City. Contractor shall not use such information
for any other purpose than those authorized by City. All Class rosters, Class participant
addresses and contact information, shall be used by the Contractor solely for
administration of Classes and performing City business . Contractor will take reasonable
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steps consistent with the law to prevent distribution of such information. Contractor's
obligations under this Section shall survive the termination of this Agreement.

11. USE OF NAMES AND LOGOS; ADVERTISING, PRESS RELEASES AND
PUBLICITY

Contractor shall not include City's name, logos or insignia, or photographs of the
Class site or participants , in any publicity pertaining to Contractor's services or Class in
any magazine , trade paper, newspaper, radio or television production, Internet, or other
printed or electronic medium without the prior written consent of City and participants.

12. BUSINESS LICENSE

Newport Beach Municipal Code Chapter 5.04 provides that every business
operating in the City must obtain a business license prior to conducting business in the
City, and pay the required business license fee. This ordinance applies to businesses
operating at commercial or residential locations within the City, or using a City of
Newport Beach address or P.O. Box for receiving mail. The City Business License Fee
is an annual tax, due every twelve (12) months . Contractor agrees to obtain a City
business license as required by Chapter 5.04 and provide proof of compliance annually.
Business License Applications are available in the Revenue Division Office in Newport
Beach City Hall. In certain circumstances, Contractor may be eligible for paying a
reduced Business License Tax, which is known as an Apportioned Business Tax. A
Declaration for Apportioned Business Tax is available in the Revenue Division Office at
City Hall. A copy of your Business License must be submitted with this Contract.
All Contractors must have a valid business license.

13. INDEMNIFICATION

13.1 General. Contractor shall indemnify, defend and hold harmless City, its
elected and appointed officers, employees, agents, representatives, the City Council ,
boards and commissions ("Indemnified Parties") with respect to any loss, liability, injury
or damage that arises out of, or is in any way related to, the acts or omissions of
Contractor, his or her employees, representatives, officers and agents in the course of
performing services under this Agreement; however, Contractor shall not be required to
indemnify City from any claim arising from the sole negligence or willful misconduct of
the Indemnified Parties.

13.2 Intellectual Property. Contractor shall defend , indemnify, and hold
harmless the Indemnified Parties from any claim of infringement or other proceedings
brought against City for any intentional or unintentional violation by Contractor of the
legally protected rights of any third parties, with respect to works performed, logos
displayed, or written or digital materials provided by Contractor and used during the
performance of this Agreement. Such legally protected rights of third parties include but
are not limited to trade secrets , moral rights, proprietary acts, U.S. patents, trademarks,
service marks and copyrights vested or issued as of the effective date of this
Agreement. If Contractor will be providing a public performance of musical
compositions or arrangements that are subject to a license held by a third party, it is the
responsibility of Contractor to obtain the appropriate license to perform the material prior
to the public performance .
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14. TERMINATION

City has the right, at its sole discretion and with or without cause, to terminate
this Agreement at any time by giving three (3) calendar days prior written notice to
Contractor. In the event of termination under this Section , City shall pay Contractor on
a prorated basis for any Classes or Programs that were actually taught by Contractor, if
any, up to the effective date of termination.

15. CLAIMS

Unless a shorter time is specified elsewhere in this Agreement, before making its
finai request for payment under the Agreement, Contractor shall submit to City in
writing, all claims for compensation under or arising out of this Agreement. Contractor's
acceptance of the final payment shall constitute a waiver of all claims for compensation
under or arising out of this Agreement except those previously made in writing and
identified by Contractor in writing as unsettled at the time of its final request for
payment. The Contractor and the City expressly agree that in addition to all claims filing
requirements set forth in the Agreement, the Contractor shall be required to file any
claim the Contractor may have against the City in strict conformance with the
Government Claims Act (Govt. Code §§ 900 et seq.) .

16. STANDARD PROVISIONS

16.1 Compliance with all Laws. Contractor shall , at its own cost and expense ,
comply with all statutes, ordinances, regulations and requirements of all governmental
entities , including federal, state, county or municipal, whether now in force or hereinafter
enacted.

16.2 Waiver. A waiver by City of any term, covenant, or condition in the
Agreement shall not be deemed to be a waiver of any subsequent breach of the same
or any other term, covenant or condition .

16.3 Integrated Contract. This Agreement represents the full and complete
understanding of every kind or nature whatsoever between the parties hereto , and all
preliminary negotiations and Agreements of whatsoever kind or nature are merged
herein. No verbal Contract or implied covenant shall be held to vary the provisions
herein.

16.4 Conflicts or Inconsistencies. In the event there are any conflicts or
inconsistencies between this Agreement and the Exhibits attached hereto, the terms of
this Agreement shall govern.

16.5 Amendments. This Agreement may be modified or amended only by a
written document executed by both Contractor and City and approved as to form by the
City Attorney.

16.6 Controlling Law and Venue . The laws of the State of California shall
govern this Agreement and all matters relating to it and any action brought relating to
this Agreement shall be adjudicated in a court of competent jurisdiction in the County of
Orange , State of California.
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16.7 Equal Opportunity Employment. Contractor represents that it is an equal
opportunity employer and it shall not discriminate against any subcontractor, employee
or applicant for employment because of race, religion, color, national origin , handicap ,
ancestry , sex, age or any other impermissible basis under law.

16.8 Interpretation. The terms of this Agreement shall be construed in
accordance with the meaning of the language used and shall not be construed for or
against either party by reason of the authorship of the Agreement or any other rule of
construction which might otherwise apply.

<~,
16 .9 Severability. If any term or portil;)fiJof this Agreement is held to be invalid,

illegal, or otherwise unenforceable by a cou'rt :6f competent jurisdiction, the remaining
provisions of this Agreement shall continue in full force and effect.

16 .10 No Attorney's Fees. In the event of any dispute or legal action arising
under this Agreement, the prevailing party shall not be entitled to attorney 's fees.

16.11 Counterparts. This Agreement may be executed in two or more
counterparts, each of which 'shall be deemed an original and all of which together shall
constitute one (1) and the same instrument.

[SIGNATURES ON NEXT PAGEl
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IN WITNESS WHEREOF, the parties have caused this Agreement to be
executed on the dates written below.

CITY OF NEWPORT BEAC H,
A California municipal corporat ion
Date: \ . \ \ . \3

By:-----,L--..,~_+_----=~~!::.....--~~-____;_-
Aar . Harp
City Attorney

AP PROVED AS TO FORM:
CITY ATJOR Y'S OFFICE
Date:_(f-J-.J.Lf-~ _

ATTEST: l 2JS' 11'2.
Date: 'J- --- -...;....;..--

By: ~)J~
Leilani I. Brown v

City Clerk

Print Name/ Print Title

Signature Date Print Name Print T itle

1~'f61 {orlnll Cf H~c. titS. t'A
Business Mailing Address , City, State Zip

1/1"If
Tax 10/ SSN

Cell Phone Business Phone Home Phone Alternate Phone

E-mail Address Alternate E-mail Business Website

Home Address (if different from business mailing address )

[END OF SIGNATURES]

Attachments: Exhibit A-Representative Approval Form

f:luserslocalsharedlworking filecontract templateslrecreation templatesVndependent contractor agreement recreation instructor
template final.dotx
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EXHIBIT A
REPRESENTATIVE ApPROVAL FORM

PLEASE PRINT LEGIBL Y

CONTRACTOR NAME : _

REPRESENTATIVE: NAME: _

ADDRE SS: _

CITY, STATE"ZIP: _

DATE OF BIRTH: PHONE# _

EMAIL: _

DATESIGNATURE OF CONTRACTOR: ----=""'-'-=-- _

CITY USE ONL Y

CONTRACT#: _

FINGERPRINTS: Y ES No
STA FF S IGNATURE/DATE

BACKGROUND:

CLEARED

YE S No
S TAFF S IGNATURE/DATE

CLEARED TO
W ORK

Y ES No
S TAFF SIGNATURE

DATE R ECEIVED

PHOTO TAKEN: YES No
STAFF SIGNATURE/DATE

CONTRACTOR [
NOTIFIED BY EMAIL'---~

Y ES No
S TAFF S IGNATURE/DATE

ApPROVED BY: -,--::-;=e=-=::---;:oc= = - --­
LAURA DETW EILER, DIR ECTOR

R ECREATION & SEN IOR SERVICES DE PARTMENT

DATE



INDEPENDENT CONTRACTOR AGREEMENT
RECREATION INSTRUCTOR

This Independent Contractor Agreement ("Agreement") is made and entered into
as of this 1st day of January, 2013 ("Effective Date") by and between the City of
Newport Beach, a California Municipal Corporation and Charter City ("City"), and
JAYME BARGER, a sole proprietor doing business as ("DBA") PAINT, PASTE AND
POUR ("Contractor") to provide the classes or programs in Art ("Class" or "Program")
hereby agreed upon, as scheduled and described in the Newport Navigator and/or
OASIS News, which is incorporated herein by this reference, and as approved in writing
by the City.

NOW, THEREFORE, it is mutually agreed by and between the undersigned
parties as follows:

1. TERM

The term of this Agreement shall commence on the Effective Date, and shall
terminate on December 31, 2014 unless terminated earlier as provided herein.

2. COMPENSATION

2.1 City shall pay Contractor within twenty one (21) business days after the
last Class meeting. City shall pay the Contractor an amount equal to sixty-five (65%)
percent of the amount of the total enrollment fees collected, minus the non-resident fee
and a five dollar and no/100 ($5.00) per person administration fee for each Class held.

2.2 The City pays Contractors electronically; the Contractor shall be
responsible for ensuring an up to date "Direct Deposit Authorization Form" is on file with
the City.

2.3 (When applicable) Contractors providing Classes or Programs at Mariners
Elementary School and/or Newport Elementary School ("Schools") shall submit to the
City written notice of actual costs incurred in the performance of services under this
Agreement to conduct the Class or Program at the Schools. Subject to the City's
written acceptance of Contractor's actual costs, City shall reimburse the Contractor one
hundred percent (100%) of the actual costs incurred within twenty one (21) business
days after the last Class or Program meeting.

3. DUTIES OF CITY

3.1 Registration. City shall register all participants and shall collect all
enrollment fees. Contractor shall not accept enrollment fees directly from a participant
unless the City approves , in advance and in writing, the acceptance of enrollment fees
by the Contractor. Contractors shall only collect material fees that are pre-approved by
the City and published in advance in the Newport Navigator and/or the OASIS News (if
applicable). Such material fees shall be collected by Contractor at the first Class
meeting.
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3.2 Publicity. City shall provide publicity for the Class in the Newport
Navigator (published on a quarterly basis) and/or the OASIS News (published on a
monthly basis). City shall have the sole discretion to decide what information will be
included in the Newport Navigator and/or the OASIS News about the Class and the
Contractor. Publicity may also include flyers created by the City or the Contractor.
Contractor created flyers must be approved in writing by the City before distribution.

3.3 Class Facility. City shall provide a location for the Class without charging
Contractor any rental fees , unless otherwise agreed by the parties. The Contractor will
request dates and times for the Classes and the City will inform the Contractor if the
facil ity is available . It is the Contracto r's sole responsibility to request these
dates/times, the City will not schedule the Contracto r's Classes for them.

3.4 Refund Processing. City shall provide refunds to participants when :

3.4.1 The participant drops the Class before the second Class meeting;

3.4.2 The participant drops a one (1) day or more workshop five (5)
business days before the workshop begins; or

3.4.3 The Class is canceled by the City or Contractor. In the latter
instance, the Contractor must provide the City with all required paperwork.

3.5 Class Roster, Sign-Out and Attendance Sheets. City shall provide Class
rosters , sign-out sheets and attendance sheets to Contractor online via
http://newportbeachca.gov/index.aspx?page=1432. Contractor is responsible for
request ing log-in and password information from the City.

4. CONTRACTOR DUTIES

4.1 Contractors. Contractor hereby certifies that he/she or any subcontractor,
representative or employee (collectively "Representatives") who will be teaching the
Class or assist ing in teaching the Class are qualified to do so, and qualified to perform
the services described above and in the Program outline submitted to City. Contractor
is responsible for all Class curriculum development. Contractor is responsible for
training, supervis ing, evaluating , scheduling , and any other requirements by law for all
Representatives. Contractor warrants that it will continuously furnish the necessary
personnel to provide the Prograrn or Classes as contemplated by this Agreement.

4.2 Representatives . Contractor shall provide the City with the name(s),
address(es) and phone nurnber(s) of all Representatives who will be providing any
services pursuant to this Agreement. All Representatives of Contractor must comply
with the Fingerprint Policy (see Section 8). All Representatives must be able to provide
proof of legal right to work in the United States.

4.2.1 Representative Approval Form. Attached as Exhibit A, and
incorporated herein by reference, is the Representative Approval Form ("Form"). Each
Contractor Representative is required to obtain the written approval of the Recreation
and Senior Services Director prior to perforrning any services under this Agreement.
Prior to Contractor using any Representative to provide any services pursuant to this
Agreement, Contractor shall subrnit to the City a cornpleted Form for each
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Representative that Contractor desires to use to provide services pursuant to this
Agreement. Contractor, at the sole discretion of City, shall remove from the Program
any Representative assigned to the performance of services pursuant to this Agreement
upon written request of City.

4.3

D

Please initial the statement that applies :

I will not be using Representatives or employees.

I will be using Representatives. Any completed and approved Form
shall be incorporated herein by reference. Contractor shall not
authorize any Representative to provide services pursuant to this
Agreement unless and until the Recreation and Senior Services
Director has approved in writing the completed Form for that
individual Representative.

4.4 Subcontracting. Contractor shall not subcontract or assign any portion of
the rights, obligations or duties required under this Agreement, without first obtaining
prior written approval from the City. Subcontracts, if any, shall conta in a provision
making them subject to all provisions of this Agreement.

4.5 Supplies/Equipment. Contractor shall be responsible for providing all
supplies, equipment, personnel, materials, and any additional publicity desired for the
class, at Contractor's sole expense. Contractor shall also be responsible for repairing
and maintaining all equipment and supplies in good working condition.

4.6 Anti-Discrimination Laws. Contractor agrees and certifies that, except as
permitted by law, no person shall , on the grounds of race, religious creed, color,
national origin, ancestry, age, physical disability, mental disability , medica l condition,
including the medica l condition of Acquired Immune Deficiency Syndrome (AIDS) or any
condition related thereto, marital status , sex, sexual orientation or any other
impermissible basis under the law, be excluded from participation in, or be denied the
benefits of the services provided pursuant to this Agreement, and Contractor agrees not
to discriminate on said grounds in the hiring and retention of employees and
Representatives, unless authorized under Section 12940 of the California Government
Code. Contractor shall, where applicable, conform to the requirements of the
Americans with Disab ilities Act in the performance of this Agreement.

4.7 Class Size. Contractor shall determine the minimum and maximum
number of participants required for each Class to ensure the quality and safety of the
Class participants. Contractor or Contractor's authorized representative is required to
attend the first Class meeting of all Class offerings advertised in the Newport Navigator
and/or OASIS News unless Contractor cancels the Class three (3) business days prior
to the start date, with the prior written approval of City. In the event of such approved
cancellation , Contractor shall be responsible for informing all registered participants. In
the event that the minimum number of participants is not met by the first Class meeting,
the Class shall be cancelled and the Contractor shall not be compensated for attending
the first meeting or for any cancelled Class. Contractor shall not be obligated to provide
any additional services in regards to the cancelled Class. If the minimum number of
participants is met or exceeded , the Class shall be held as scheduled (even if any of the

JAYME BARGER DBA PAINT, PASTE AND POUR Page 3



initial participants subsequently drop the Class), subject to Section 14 of this
Agreement. If the demand is such that an additional Class could be offered , it shall be
taken under consideration and negotiated between City and Contractor. If c1ass(es) are
cancelled for two (2) consecutive quarters due to lack of enrollment, the class will not be
scheduled again until City determines that public demand has increased.

4.8 Use of Non-City Facilities for Classes. If Contractor desires to conduct the
Class at his/her place of business, or some other non City-owned site or facility,
Contractor must:

4.8.1 Notify City at least twenty-four (24) hours in advance;

4.8.2 Provide sufficient parking for all participants;

4.8.3 Post signs at the site to direct participants to the location of class;
and

4.8.4 Allow access to City staff to the location when requested .

4.9 Absences. Contractor shall obtain permission from City one (1) week prior
to any planned absence from the class. In the event of illness , Contractor is required to
notify City and Participants twelve (12) hours prior to any Class cancellation .

4.9.1 City urges Contractor to get a substitute Representative whenever
possible instead of cancelling Classes. Contractor shall obtain City's prior written
approval of any substitute Representative . Any substitute Representative must have
completed a criminal background check pursuant to Section 8 prior to teaching any City
Programs or Classes and must have an authorized Representative Approval Form on
file with the City.

4.9.2 When cancelling a Class, Contractor shall contact all participants
as soon as possible.

4.10 Contact Information. Contractor is required to notify City in writing of any
name, address, telephone number, email, website or direct deposit payment changes
within forty eight (48) hours of such change.

4.11 Contractor Informational Meeting. Contractor or Contractor's author ized
Representative or employee shall attend the Annual "Contractor Informational Meeting"
that will be held in the Fall.

4.12 Camp Participant Emergency Waiver Form Requirements. All Contractors
who offer camps shall require all participants to complete and return to Contractor, or
hislher designee, on or before the first day of camp, a City issued "Emergency Contact
Information Form".

4.13 Sign-Out Sheets. All Camp Contractors with participants ages 10 years
and younger, must have a legal guardian sign out each Class participant after each
Class. Sign out sheets along with Attendance sheets are available to the Contractor
online through their instructor login.
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4.14 Other Requirements . Contractors shall:

4.14.1 Cooperate fully with all reasonable requests from City staff ;

4.14.2 Maintain the highest degree of participant safety possible;

4.14.3 Immediately report to the Recreation & Senior Services Office any
injuries as a result of Class participation;

4.14.4 Injuries or Damages. Immediately report to the Recreation and
Senior Services Office any injuries as a result of Class participation, damages to the
classroom or Program facility that could cause potential injury to a Class participant ,
and/or other needed maintenance repairs. Contact the Recreation and Senior Services
Office staff by phone or email;

4.14.5 Clear all participants from the designated Class area at the end of
Class time unless participants continue to use public City facilities for personal use
without conflict with other scheduled activities and in accordance with posted hours and
availability limitations;

4.14.6 Ensure that any music or sound system is kept at levels that will not
interfere with other classes or create a public disturbance/nuisance;

4.14.7 Close and secure the room or building at the end of each Class;

4.14.8 Turn off any lights , heat , air conditioning , or other utilities when
Class is finished ;

4.14.9 Complete and return the quarterly "Contract Class Schedule"
requested by the City if Contractor wishes to be a part of the marketing materials;

4.14 .10 Know facility rules and regulations and provide pertinent
information (i.e. refunds) to participants;

4.14.11 Pay a $20 lost key/replacement fee when Contractor
requests replacement key; and

4.14.12 Abide by all City policies and procedures including, but not
limited to, the requirements set forth in the Newport Navigator and OASIS News and the
current Contractor Handbook which is incorporated herein by this reference .
Contractor's signature on this Agreement signifies acknowledgement of receipt of the
Contractor Handbook.

4.15 Contractor Photo 10 Badge. Contractors and their Representatives are
required to wear a City provided Contractor Photo 10 Badge at all times while engaging
in services for the City. Contractor shall be required to pay $5.00 for any lost or
replacement Contractor Photo 10 Badge. Contractor Photo 10 Badges are distributed
upon renewal of their Agreement with City.
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5. NOTICES

5.1 Unless otherwise indicated, all notices , demands, requests or approvals,
including change of address notices, to be given under the terms of this Agreement
shall be given in writing, and conclusively shall be deemed served when delivered
personally , or on the third business day after the deposit thereof in the United States
mail, postage prepaid, first-class mail, addressed as hereinafter provided . All notices ,
demands, requests or approvals from Contracto r to City shall be addressed to City at:

Attn: Racquel Valdez , Recreation Supervisor
Recreation &Senior Services Department
City of Newport Beach
3300 Newport Blvd.
PO Box 1768
Newport Beach, CA 92658
Phone: 949-644-3156
E-mail: recreation@newportbeachca.gov

5.2 All notices, demands, requests or approvals from City to Contractor shall
be addressed to Contractor at the contact information provided on page 13 of this
Agreement.

6. INDEPENDENT CONTRACTOR

The parties intend and agree that at all times during the performance of services
under this Agreement that Contractor shall act as an Independent Contractor and shall
not be considered an agent or employee of City. As such, Contractor shall have the
sole legal responsibility to remit all federal and state income and social security taxes
and to provide for his/her own workers compensation and unemployment insurance and
that of his/her Representatives. Contractor also agrees to provide liability insurance as
required by City and described more fully below. City shall not be liable for any
payment or compensation in any form to Contractor other than as provided herein. City
reserves the right to employ other independent contractors and Contractors who teach
the same or similar classes. City shall provide Contractor with IRS 1090 or other
applicable IRS forms at the end of the calendar year for all fees paid to Contractor.

7. INSURANCE

7.1 General Liability Insurance. Contractor must provide and maintain at all
times general liability insurance in an amount not less than one million dollars
($1,000,000) per occurrence for bodily injury, personal injury, and property damage.
The policy shall carry a general liability special endorsement naming the City of Newport
Beach, its elected or appointed officers , employees, agents and volunteers as additional
named insured in the amount of one million dollars ($1 ,000,000) per occurrence .
Evidence of insurance certificate shall be sent to the Recreation & Senior Services
Department and must be approved by the City Risk Management or their designee prior
to the first Class/day of instruction.

7.1.1 Contractor shall have the option of purchasing coverage through
the City of Newport Beach's Special Event insurance program, or through Southern
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California Municipal Athletic Federation ("SCMAF") or providing his/her own coverage.
If a Contractor elects to obtain his/her own coverage, said coverage must have the
policy limits described above and be provided by an insurance carrier with a Best's
Insurance Guide Rating of A- (or higher) and Financial Size Category Class of VII (or
larger) .

7.1 .2 Contractor's insurance coverage shall be primary insurance and/or
primary source of recovery as respects to City, its elected or appointed officers, agents,
officials, employees and volunteers with respect to all claims , losses or liability arising
directly or indirectly from the Contractor's operations or Service provided to the City.
Any insurance or self-insurance maintained by City, its officers, officials , employees and
volunteers shall be excess of the Contractor's insurance and shall not contribute with it.

7.1.3 Said policy must also provide a written thirty (30) day notice of
cancellation (ten (10) day written notice for non-payment of premium) to the City of
Newport Beach Recreation & Senior Services Department, at the following address:
P.O. Box 1768/3300 Newport Boulevard, Newport Beach, CA 92658.

7.2 Workers' Compensation Insurance. By executing this Agreement,
Contractor certifies that Contractor is aware of and will comply with Section 3700 of the
Labor Code of the State of California requiring every employer to be insured against
liability for workers' compensation or to undertake self-insurance before commencing
any work. Contractor shall carry the insurance or provide for self-insurance required by
California law to protect said Contractor from claims under the Workers' Compensation
Act.

7.2.1 The insurer issuing the Workers' Compensation insurance shall
amend its policy by endorsement to waive all rights of subrogation against the City, its
elected or appointed officers, agents, officials , employees and volunteers. Contractor
shall submit to City, along with the required certificate of insurance a copy of such
waiver of subrogation endorsement.

7.2.2 In the event Contractor has no employees requiring Contractor to
provide Workers' Compensation insurance, Contractor shall so certify to City in writing
prior to City's execution of this Agreement.

7.3 Automobile Liability Coverage. Contractor shall maintain automobile
insurance covering bodily injury and property damage for all activities of the Contractor
arising out of or in connection with work to be performed under this Agreement,
including coverage for any owned, hired, non-owned or rented vehicles, in an amount
not less than one million dollars ($1,000,000) combined single limit for each occurrence,
or as approved by the City's Risk Manager or his/her designee.

7.4

D

Please initial the statement that applies:

Contractor is providing a copy of the General Liability Insurance with
Additional Insured Endorsement that meets the above requirements.

Contractor shall be utilizing the City provided insurance through
Southern California Municipal Athletic Federation ("SCMAF") and will
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pay all required fees billed on a quarterly basis by the City. I have
reviewed the Contract Contractor Handbook for complete
information. Please note that SCMAF does not provide coverage for
Worker's Compensation or Automobile Insurance Liability.

8. FINGERPRINTS AND CRIMINAL BACKGROUND CHECK

8.1 All Contractors and their Representatives must submit to and pass a
criminal background investigation by providing a complete set of fingerprints to the City
at least thirty (30) calendar days prior to teaching, substituting for Contractor, or
assisting with any Class. Such Contractors and their Representatives are required to
submit fees in the amount of up $73 per person to the City of Newport Beach,
Recreation and Senior Services Department, to cover all costs associated with
fingerprinting through the City of Newport Beach Police Department and the Department
of Justice . Fingerprints may be required to be updated every five (5) years.

8.2 In addition , all Classes involving minors age seventeen (17) or younger
must be taught in an open atmosphere where parents and guardians are able to
observe Class instruction , if so desired . At no time can the parent or guardian of a
minor be denied access to a Class.

9. TRANSPORTING OF MINOR PARTICIPANTS

9.1 Unless the Program specifically involves travel or transportation of minors
to an offsite location, Contractor, or Contractor's Representatives, shall not transport
any minor participant by vehicle or otherwise .

9.2 If, after the conclusion of any Class session, a minor participant has not
been picked up, Contractor shall make every effort to contact the minor participant's
parent, legal guardian , or other authorized individual to whom the minor may be
released. If no contact can be made with any of the above individuals , Contractor shall
contact the City Recreation Supervisor or Recreation Manager at the Recreation &
Senior Services Office at (949) 644-3151 (Monday through Friday, 8 a.m. to 5 p.m.), or
the Park Patrol Division at (949) 795-2381 (Monday through Friday, 5 p.m. to 9 p.m. and
Saturday and Sunday, 9 a.m. to 5 p.m.). During all other hours, Contractor shall contact
the Watch Commander at the Newport Beach Police Department for assistance at (949)
644-3730.

10. CONFIDENTIALITY; OWNERSHIP OF DOCUMENTS

All Class rosters, participant addresses and contact information, and any other
such information or documents compiled by City and provided to Contractor, shall
remain the property of City. Contractor shall not release such information to others
without the prior written authorization by City. Contractor shall not use such information
for any other purpose than those authorized by City. All Class rosters, Class participant
addresses and contact information, shall be used by the Contractor solely for
admin istration of Classes and performing City business. Contractor will take reasonable
steps consistent with the law to prevent distribution of such information. Contractor's
obligations under this Section shall survive the termination of this Agreement.
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11. USE OF NAMES AND LOGOS; ADVERTISING, PRESS RELEASES AND
PUBLICITY

Contractor shall not include City's name, logos or insignia, or photographs of the
Class site or participants , in any publicity pertaining to Contractor's services or Class in
any magazine, trade paper , newspaper, radio or television production , Internet , or other
printed or electronic medium without the prior written consent of City and part icipants.

12. BUSINESS LICENSE

Newport Beach Municipal Code Chapter 5.04 provides that every business
operating in the City must obtain a business license prior to conducting business in the
City, and pay the required business license fee. This ordinance applies to businesses
operating at commercial or residential locations within the City, or using a City of
Newport Beach address or P.O. Box for receiving mail. The City Business License Fee
is an annual tax , due every twelve (12) months . Contractor agrees to obtain a City
business license as required by Chapter 5.04 and provide proof of compliance annually.
Business License Applications are available in the Revenue Division Office in Newport
Beach City Hall. In certain circumstances , Contractor may be eligible for paying a
reduced Business License Tax, which is known as an Apportioned Business Tax. A
Declaration for Apportioned Business Tax is available in the Revenue Division Office at
City Hall. A copy of your Business License must be submitted with this Contract.
All Contractors must have a valid business license.

13. INDEMNIFICATION

13.1 General. Contractor shall indemnify , defend and hold harmless City, its
elected and appointed officers, employees , agents , representatives, the City Council ,
boards and commissions ("Indemnified Parties") with respect to any loss, liability, injury
or damage that arises out of, or is in any way related to, the acts or omissions of
Contractor, his or her employees , representatives, officers and agents in the course of
performing services under this Agreement; however, Contractor shall not be required to
indemnify City from any claim arising from the sole negligence or willful misconduct of
the Indemnified Parties .

13.2 Intellectual Property. Contractor shall defend , indemnify, and hold
harmless the Indemnified Parties from any claim of infringement or other proceedings
brought against City for any intentional or unintentional violation by Contractor of the
legally protected rights of any third parties, with respect to works performed, logos
displayed, or written or digital materia ls provided by Contractor and used during the
performance of this Agreement. Such legally protected rights of third parties include but
are not limited to trade secrets , moral rights, proprietary acts, U.S. patents , trademarks,
service marks and copyrights vested or issued as of the effective date of this
Agreement. If Contractor will be providing a public performance of musical
composit ions or arrangements that are subject to a license held by a third party, it is the
responsibility of Contractor to obtain the appropriate license to perform the material prior
to the public performance.
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14. TERMINATION

City has the right, at its sole discretion and with or without cause, to terminate
this Agreement at any time by giving three (3) calendar days prior written notice to
Contracto r. In the event of termination under this Section, City shall pay Contractor on
a prorated basis for any Classes or Programs that were actually taught by Contractor, if
any, up to the effective date of termination .

15. CLAIMS

Unless a shorter time is specified elsewhere in this Agreement, before making its
final request for payment under the Agreement, Contracto r shall submit to City in
writing, all claims for compensation under or arising out of this Agreement. Contractor's
acceptance of the final payment shall constitute a waiver of all claims for compensation
under or arising out of this Agreement except those previously made in writing and
identified by Contractor in writing as unsettled at the time of its final request for
payment. The Contractor and the City expressly agree that in addition to all claims filing
requirements set forth in the Agreement, the Contractor shall be required to file any
claim the Contractor may have against the City in strict conformance with the
Government Claims Act (Govt. Code §§ 900 et seq.) .

16. STANDARD PROVISIONS

16.1 Comp liance with all Laws. Contractor shall , at its own cost and expense ,
comply with all statutes , ordinances , regulations and requirements of all governmental
entities, including federal , state, county or municipal, whether now in force or hereinafter
enacted.

16.2 Waiver. A waiver by City of any term, covenant , or condition in the
Agreement shall not be deemed to be a waiver of any subsequent breach of the same
or any other term, covenant or condition.

16.3 Integrated Contract. This Agreement represents the full and complete
understanding of every kind or nature whatsoever between the parties hereto, and all
preliminary negotiations and Agreements of whatsoever kind or nature are merged
herein. No verbal Contract or implied covenant shall be held to vary the provisions
herein.

16.4 Conflicts or Inconsistencies. In the event there are any conflicts or
inconsistencies between this Agreement and the Exhibits attached hereto , the terms of
this Agreement shall govern .

16.5 Amendments. This Agreement may be modified or amended only by a
written document executed by both Contractor and City and approved as to form by the
City Attorney.

16.6 Controll ing Law and Venue. The laws of the State of California shall
govern this Agreement and all matters relating to it and any action brought relating to
this Agreement shall be adjudicated in a court of competent jurisdiction in the County of
Orange, State of Cal ifornia.
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16.7 Equal Opportunity Employment. Contractor represents that it is an equal
opportunity employer and it shall not discriminate against any subcontractor, employee
or applicant for employment because of race, religion, color, national origin, handicap,
ancestry, sex, age or any other impermiss ible basis under law.

16.8 Interpretation . The terms of this Agreement shall be construed in
accordance with the meaning of the language used and shall not be construed for or
against either party by reason of the authorship of the Agreement or any other rule of
construction which might otherwise apply .

16.9 Severability. If any term or portion of this Agreement is held to be invalid,
illegal , or otherwise unenforceable by a court of competent jurisdiction, the remaining
provisions of this Agreement shall continue in full force and effect.

16.10 No Attorney's Fees. In the event of any dispute or legal action arising
under this Agreement, the prevailing party shall not be entitled to attorney 's fees.

16.11 Counterparts. This Agreement may be executed in two or more
counterparts, each of which shall be deemed an original and all of which together shall
constitute one (1) and the same instrument.

[SIGNATURES ON NEXT PAGE]
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IN WITNESS WHEREOF, the parties have caused this Agreement to be
executed on the dates written below.

APPROVED AS TO FORM:
CITY ATTORNEY'S OFFICE
Date: I/I()/;~

dBY ~
AaroA..G. Harp
City Attorney

CITY OF NEWPORT BEAC H,
A California municipa l corporation
Date: \ . u . \3

B~
Laura Detweiler \J
R~ation & Senior Services Director

ATTEST: J. 11 h ,))
Date: fl j 'J

---=---..:....:------.:.---'=-- -

By: ~aMl ~'~
Leilani I. Brown '
City Clerk

Cbntrcllc.tol
Print Title

CA· tJJ)~rL
Tax 10/ SSN

Alternate Phone

Business Website

qLfti ' 'j?"7- lfif&4 qLfq "1~ 7-- 4-){P4 ~'Lft1 ,1t:J1-7131
Cell Phone Business Phone Home Phone ----;-;-;------:---;::-;---- ----

OAiht htl')k nnav&- &lvna iI· [/)j!Y)
~ J Alternate E-mail /.:J ' I

Jt\~rn{)::J/d~lrfj 5'Y1A I . c t'YY)

Home Address (if different from business mailing address)

[END OF SIGNATURES]

Attachments: Exhibit A-Representative Approva l Form

f:\users localsharedlworking filecontract templates lrecreation templatesVndependent contractor agreement recreation instructor
template final.dotx
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EXHIBIT A
REPRESENTATIVE ApPROVAL FORM

PLEASE PRINT LEGIBL Y

CONTRACTOR NAME: JOlime bL\r~l-"'e<LC _

REPRESENTATIVE: N AME: ----.:RCI c\r1eIL-_W,-,-,,-,es,w."}...LtlLLlr\[]1 _

ADDRESS:~+\\lD od_L'-'<!iIt"-Jn"-"&'-- _

C ITY, STATE Z IP: AI'iSi) v"I~D CA 0\2.&60

DATE OF B IRTH: -lJ- tv ~1~12 PHONE#~ - 2102. -<-60+1
EMAIL: _ruel1e Ivve~jf.illl @, fYlSil . Co rY)

SIGNATUREOFCONTRACTOR:~1 R·\1)0 DATE i !,?- II?
___ _________-__---U-.!-J_~_ u - u ' _

CITY USE ONL Y

CONTRACT#: _

F INGERPRINTS:

BACKGROUND:

C LEARED

YES

Y ES

No

N o

STAFFSIGNATURE/DATE

STAFFSIGNATURE/DATE

CLEARED TO Y ES N o

WORK STAFFS,GNATURE

DATERECEIVED

P HOTO TAKEN: Y ES No
STAFF S,GNATURE/DATE

CONTRACTOR [
~---'

NOTIFIED BY EMAIL

Y ES No

STAFFS,GNATURE/DATE

ApPROVEDBY:_~_ _ ~ _
LAURA DElWEILER, DIRECTOR
RECREATION & SENIORSERVICESDEPARTMENT

DATE



INDEPENDENT CONTRACTOR AGREEMENT
RECREATION INSTRUCTOR

This Independent Contractor Agreement ("Agreement") is made and entered into
as of this 1st day of January, 2013 ("Effective Date") by and between the City of
Newport Beach, a California Municipal Corporation and Charter City ("City"), and DAN
GLENN, a sole proprietor ("Contractor") to provide the classes or programs in SURF
("Class" or "Program") hereby agreed upon, as scheduled and described in the Newport
Navigator and/or OASIS News , which is incorporated herein by this reference, and as
approved in writing by the City.

NOW, THEREFORE, it is mutually agreed by and between the undersigned
parties as follows:

1. TERM

The term of this Agreement shall commence on the Effective Date, and shall
terminate on December 31, 2013 unless terminated earlier as provided herein.

2. COMPENSATION

2.1 City shall pay Contractor within twenty one (21) business days after the
last Class meeting. City shall pay the Contractor an amount equal to SEVENTY (70%)
percent of the amount of the total enrollment fees collected, minus the non-resident fee
and a five dollar and no/100 ($5.00) per person administration fee for each Class held.

2.2 The City pays Contractors electronically; the Contractor shall be
responsible for ensuring an up to date "Direct Deposit Authorization Form" is on file with
the City.

2.3 (When applicable) Contractors providing Classes or Programs at Mariners
Elementary School and/or Newport Elementary School ("Schools") shall submit to the
City written notice of actual costs incurred in the performance of services under this
Agreement to conduct the Class or Program at the Schools. Subject to the City's
written acceptance of Contractor's actual costs, City shall reimburse the Contractor one
hundred percent (100%) of the actual costs incurred within twenty one (21) business
days after the last Class or Program meeting.

3. DUTIES OF CITY

3.1 Registration. City shall register all participants and shall collect all
enrollment fees. Contractor shall not accept enrollment fees directly from a participant
unless the City approves, in advance and in writing, the acceptance of enrollment fees
by the Contractor. Contractors shall only collect material fees that are pre-approved by
the City and published in advance in the Newport Navigator and/or the OASIS News (if
applicable). Such material fees shall be collected by Contractor at the first Class
meeting.
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3.2 Publicity. City shall provide publicity for the Class in the Newport
Navigator (published on a quarterly basis) andlor the OASIS News (published on a
monthly basis) . City shall have the sole discretion to decide what information will be
included in the Newport Navigator andlor the OASIS News about the Class and the
Contractor. PUblicity may also include flyers created by the City or the Contractor.
Contractor created flyers must be approved in writing by the City before distribution.

3.3 Class Facility. City shall provide a location for the Class without charging
Contractor any rental fees, unless otherwise agreed by the parties. The Contractor will
request dates and times for the Classes and the City will inform the Contractor if the
facility is available. It Is the Contractor's sole responsibility to request these
dates/times, the City will not schedule the Contractor's Classes for them.

3.4 Refund Processing. City shall provide refunds to participants when :

3.4.1 The participant drops the Class before the second Class meeting ;

3.4.2 The participant drops a one (1) day or more workshop five (5)
business days before the workshop begins ; or

3.4.3 The Class is canceled by the City or Contractor. In the latter
instance , the Contractor must provide the City with all required paperwork.

3.5 Class Roster, Sign-Out and Attendance Sheets. City shall provide Class
rosters , sign-out sheets and attendance sheets to Contractor online via
http://newportbeachca.gov/index.aspx?page=1432. Contractor is responsible for
requesting log-in and password information from the City.

4. CONTRACTOR DUTIES

4.1 Contractors. Contractor hereby certifies that he/she or any subcontractor,
representative or employee (collectively "Representatives") who will be teaching the
Class or assisting in teaching the Class are qualified to do so, and qualified to perform
the services described above and in the Program outline submitted to City. Contractor
is responsible for all Class curriculum development. Contractor is responsible for
training, supervising , evaluating , scheduling, and any other requirements by law for all
Representatives. Contractor warrants that it will continuously furnish the necessary
personnel to provide the Program or Classes as contemplated by this Agreement.

4.2 Representatives. Contractor shall provide the City with the name(s) ,
address(es) and phone number(s) of all Representatives who will be providing any
services pursuant to this Agreement. All Representatives of Contractor must comply
with the Fingerprint Policy (see Section 8). All Representatives must be able to provide
proof of legal right to work in the United States .

4.2.1 Representative Approval Form. Attached as Exhibit A, and
incorporated herein by reference, is the Representative Approval Form ("Form"). Each
Contractor Representative is required to obtain the written approval of the Recreation
and Senior Services Director prior to performing any services under this Agreement.
Prior to Contractor using any Representative to provide any services pursuant to this
Agreement, Contractor shall submit to the City a completed Form for each
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Representative that Contractor desires to use to provide services pursuant to this
Agreement. Contractor, at the sole discretion of City, shall remove from the Program
any Representative assigned to the performance of services pursuant to this Agreement
upon written request of City.

4.3 Please initial the statement that applies:

Dh I will not be using Representatives or employees.

~'l;)l. wi ll be using Representatives. Any completed and approved Form
V shall be incorporated herein by reference. Contractor shall not

authorize any Representative to provide services pursuant to this
Agreement unless and until the Recreation and Senior Services
Director has approved in writing the completed Form for that
individual Representative.

4.4 Subcontracting. Contractor shall not subcontract or assign any portion of
the rights, obligations or duties required under this Agreement, without first obtaining
prior written approval from the City. Subcontracts, if any, shall contain a provision
making them subject to all provisions of this Agreement.

4.5 SupplieslEquipment. Contractor shall be responsible for providing all
supplies, equipment, personnel, materials, and any additional publicity desired for the
class, at Contractor's sole expense. Contractor shall also be responsible for repairing
and maintaining all equipment and supplies in good working condition.

4.6 Anti-Discrimination Laws. Contractor agrees and certifies that, except as
permitted by law, no person shall, on the grounds of race, religious creed, color,
national origin, ancestry, age, physical disability, mental disability, medical condition,
including the medical condition of Acquired Immune Deficiency Syndrome (AIDS) or any
condition related thereto, marital status, sex, sexual orientation or any other
impermissible basis under the law, be excluded from participation in, or be denied the
benefits of the services provided pursuant to this Agreement, and Contractor agrees not
to discriminate on said grounds in the hiring and retention of employees and
Representatives, unless authorized under Section 12940 of the California Government
Code. Contractor shall, where applicable, conform to the requirements of the
Americans with Disabilities Act in the performance of this Agreement.

4.7 Class Size. Contractor shall determine the minimum and maximum
number of participants required for each Class to ensure the quality and safety of the
Class participants. Contractor or Contractor's authorized representative is required to
attend the first Class meeting of all Class offerings advertised in the Newport Navigator
and/or OASIS News unless Contractor cancels the Class three (3) business days prior
to the start date, with the prior written approval of City. In the event of such approved
cancellation, Contractor shall be responsible for informing all registered participants. In
the event that the minimum number of participants is not met by the first Class meeting,
the Class shall be cancelled and the Contractor shall not be compensated for attending
the first meeting or for any cancelled Class. Contractor shall not be obligated to provide
any additional services in regards to the cancelled Class. If the minimum number of
participants is met or exceeded, the Class shall be held as scheduled (even if any of the
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initial participants subsequently drop the Class), subject to Section 14 of this
Agreement. If the demand is such that an additional Class could be offered, it shall be
taken under consideration and negotiated between City and Contractor. If c1ass(es) are
cancelled for two (2) consecutive quarters due to lack of enrollment, the class will not be
scheduled again until City determines that public demand has increased.

4.8 Use of Non-City Facilities for Classes. If Contractor desires to conduct the
Class at his/her place of business, or some other non City-owned site or facility,
Contractor must:

4.8.1 Notify City at least twenty-four (24) hours in advance;

4.8.2 Provide sufficient parking for all participants;

4.8.3 Post signs at the site to direct participants to the location of class;
and

4.8.4 Allow access to City staff to the location when requested.

4.9 Absences. Contractor shall obtain permission from City one (1) week prior
to any planned absence from the class. In the event of illness, Contractor is required to
notify City and Participants twelve (12) hours prior to any Class cancellation.

4.9.1 City urges Contractor to get a substitute Representative whenever
possible instead of cancelling Classes. Contractor shall obtain City's prior written
approval of any substitute Representative. Any substitute Representative must have
completed a criminal background check pursuant to Section 8 prior to teaching any City
Programs or Classes and must have an authorized Representative Approval Form on
file with the City.

4.9.2 When cancelling a Class, Contractor shall contact all participants
as soon as possible.

4.10 Contact Information. Contractor is required to notify City in writing of any
name, address, telephone number, email, website or direct deposit payment changes
within forty eight (48) hours of such change.

4.11 Contractor Informational Meeting. Contractor or Contractor's authorized
Representative or employee shall attend the Annual "Contractor Informational Meeting"
that will be held in the Fall.

4.12 Camp Participant Emergency Waiver Form Requirements. All Contractors
who offer camps shall require all participants to complete and return to Contractor , or
his/her designee , on or before the first day of camp, a City issued "Emergency Contact
Information Form".

4.13 Sign-Out Sheets. All Camp Contractors with participants ages 10 years
and younger, must have a legal guardian sign out each Class participant after each
Class. Sign out sheets along with Attendance sheets are available to the Contractor
online through their instructor login.
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4.14 Other Requirements. Contractors shall:

4.14.1 Cooperate fully with all reasonable requests from City staff;

4.14.2 Maintain the highest degree of participant safety possible;

4.14.3 Immediately report to the Recreation & Senior Services Office any
injuries as a result of Class participation;

4.14.4 Injuries or Damages. Immediately report to the Recreation and
Senior Services Office any injuries as a result of Class participation, damages to the
classroom or Program facility that could cause potential injury to a Class participant ,
and/or other needed maintenance repairs. Contact the Recreation and Senior Services
Office staff by phone or email;

4.14.5 Clear all participants from the designated Class area at the end of
Class time unless participants continue to use public City facilities for personal use
without conflict with other scheduled activities and in accordance with posted hours and
availability limitations;

4.14.6 Ensure that any music or sound system is kept at levels that will not
interfere with other classes or create a public disturbance/nuisance;

4.14.7 Close and secure the room or building at the end of each Class;

4.14.8 Turn off any lights, heat, air conditioning, or other utilities when
Class is finished;

4.14.9 Complete and return the quarterly "Contract Class Schedule"
requested by the City if Contractor wishes to be a part of the marketing materials;

4.14.10 Know facility rules and regulations and provide pertinent
information (i.e. refunds) to participants;

4.14.11 Pay a $20 lost key/replacement fee when Contractor
requests replacement key; and

4.14.12 Abide by all City policies and procedures including, but not
limited to, the requirements set forth in the Newport Navigator and OASIS News and the
current Contractor Handbook which is incorporated herein by this reference.
Contractor's signature on this Agreement signifies acknowledgement of receipt of the
Contractor Handbook.

4.15 Contractor Photo 10 Badge. Contractors and their Representatives are
required to wear a City provided Contractor Photo ID Badge at all times while engaging
in services for the City. Contractor shall be required to pay $5.00 for any lost or
replacement Contractor Photo ID Badge. Contractor Photo ID Badges are distributed
upon renewal of their Agreement with City.
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5. NOTICES

5.1 Unless otherwise indicated, all notices, demands, requests or approvals,
including change of address notices, to be given under the terms of this Agreement
shall be given in writing, and conclusively shall be deemed served when delivered
personally, or on the third business day after the deposit thereof in the United States
mail, postage prepaid, first-class mail, addressed as hereinafter provided. All notices,
demands, requests or approvals from Contractor to City shall be addressed to City at:

Attn: Racquel Valdez, Recreation Supervisor
Recreation and Senior Services Department
City of Newport Beach
3300 Newport Blvd.
PO Box 1768
Newport Beach, CA 92658
Phone: 949-644-3156
E-mail: recreation@newportbeachca.gov

5.2 All notices, demands, requests or approvals from City to Contractor shall
be addressed to Contractor at the contact information provided on page 13 of this
Agreement.

6. INDEPENDENT CONTRACTOR

The parties intend and agree that at all times during the performance of services
under this Agreement that Contractor shall act as an Independent Contractor and shall
not be considered an agent or employee of City. As such, Contractor shall have the
sole legal responsibility to remit all federal and state income and social security taxes
and to provide for his/her own workers compensation and unemployment insurance and
that of hislher Representatives. Contractor also agrees to provide liability insurance as
required by City and described more fully below. City shall not be liable for any
payment or compensation in any form to Contractor other than as provided herein. City
reserves the right to employ other independent contractors and Contractors who teach
the same or similar classes. City shall provide Contractor with IRS 1090 or other
applicable IRS forms at the end of the calendar year for all fees paid to Contractor.

7. INSURANCE

7.1 General Liability Insurance. Contractor must provide and maintain at all
times general liability insurance in an amount not less than one million dollars
($1,000,000) per occurrence for bodily injury, personal injury, and property damage.
The policy shall carry a general liability special endorsement naming the City of Newport
Beach, its elected or appointed officers, employees, agents and volunteers as additional
named insured in the amount of one million dollars ($1 ,000,000) per occurrence.
Evidence of insurance certificate shall be sent to the Recreation & Senior Services
Department and must be approved by the City Risk Management or their designee prior
to the first Class/day of instruction.

7.1 .1 Contractor shall have the option of purchasing coverage through
the City of Newport Beach's Special Event insurance program, or through Southern
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California Municipal Athletic Federation ("SCMAF") or providing hislher own coverage.
If a Contractor elects to obtain hislher own coverage, said coverage must have the
policy limits described above and be provided by an insurance carrier with a Best's
Insurance Guide Rating of A- (or higher) and Financial Size Category Class of VII (or
larger).

7.1.2 Contractor's insurance coverage shall be primary insurance andlor
primary source of recovery as respects to City, its elected or appointed officers, agents,
officials, employees and volunteers with respect to all claims, losses or liability arising
directly or indirectly from the Contractor's operations or Service provided to the City.
Any insurance or self-insurance maintained by City, its officers, officials, employees and
volunteers shall be excess of the Contractor's insurance and shall not contribute with it.

7.1.3 Said policy must also provide a written thirty (30) day notice of
cancellation (ten (10) day written notice for non-payment of premium) to the City of
Newport Beach Recreation & Senior Services Department, at the following address:
P.O. Box 17681 3300 Newport Boulevard, Newport Beach, CA 92658.

7.2 Workers' Compensation Insurance. By executing this Agreement,
Contractor certifies that Contractor is aware of and will comply with Section 3700 of the
Labor Code of the State of California requiring every employer to be insured against
liability for workers' compensation or to undertake self-insurance before commencing
any work. Contractor shall carry the insurance or provide for self-insurance required by
California law to protect said Contractor from claims under the Workers' Compensation
Act.

7.2.1 The insurer issuing the Workers' Compensation insurance shall
amend its policy by endorsement to waive all rights of subrogation against the City, its
elected or appointed officers, agents, officials, employees and volunteers. Contractor
shall submit to City, along with the required certificate of insurance a copy of such
waiver of subrogation endorsement.

7.2.2 In the event Contractor has no employees requiring Contractor to
provide Workers' Compensation insurance, Contractor shall so certify to City in writing
prior to City's execution of this Agreement.

7.3 Automobile Liability Coverage. Contractor shall maintain automobile
insurance covering bodily injury and property damage for all activities of the Contractor
arising out of or in connection with work to be performed under this Agreement,
including coverage for any owned, hired, non-owned or rented vehicles, in an amount
not less than one million dollars ($1,000,000) combined single limit for each occurrence,
or as approved by the City's Risk Manager or hislher designee.

7.4 Please initial the statement that applies:

D Contractor is prov id ing a copy of the General Liability Insurance with
Additional Insu red Endorsement that meets the above requirements .

~contractor sha ll be uti lizing the City prov ided insurance through
Southern Cali forn ia Muni cipal Athleti c Federation (USCMAFU) and will
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pay all required fees billed on a quarterly basis by the City. I have
reviewed the Cont ract Contracto r Handbook fo r complete
information. Please note that SCMAF does not provide coverage for
Worker's Compensation or Automobile Insurance Liability.

8. FINGERPRINTS AND CRIMINAL BACKGROUND CHECK

8.1 All Contractors and their Representatives must submit to and pass a
criminal background investigation by providing a complete set of fingerprints to the City
at least thirty (30) calendar days prior to teaching, substituting for Contractor, or
assisting with any Class. Such Contractors and their Representatives are required to
submit fees in the amount of up $73 per person to the City of Newport Beach,
Recreation and Senior Services Department, to cover all costs associated with
fingerprinting through the City of Newport Beach Police Department and the Department
of Justice. Fingerprints may be required to be updated every five (5) years.

8.2 In addition, all Classes involving minors age seventeen (17) or younger
must be taught in an open atmosphere where parents and guardians are able to
observe Class instruction, if so desired. At no time can the parent or guardian of a
minor be denied access to a Class.

9. TRANSPORTING OF MINOR PARTICIPANTS

9.1 Unless the Program specifically involves travel or transportation of minors
to an offsite location, Contractor, or Contractor's Representatives, shall not transport
any minor participant by vehicle or otherwise.

9.2 If, after the conclusion of any Class session, a minor participant has not
been picked up, Contractor shall make every effort to contact the minor participant's
parent, legal guardian, or other authorized individual to whom the minor may be
released. If no contact can be made with any of the above individuals, Contractor shall
contact the City Recreation Supervisor or Recreation Manager at the Recreation &
Senior Services Office at (949) 644-3151 (Monday through Friday, 8 a.m. to 5 p.m.), or
the Park Patrol Division at (949) 795-2381 (Monday through Friday, 5 p.m. to 9 p.m. and
Saturday and Sunday, 9 a.m. to 5 p.m.). During all other hours, Contractor shall contact
the Watch Commander at the Newport Beach Police Department for assistance at (949)
644-3730.

10. CONFIDENTIALITY; OWNERSHIP OF DOCUMENTS

All Class rosters, participant addresses and contact information, and any other
such information or documents compiled by City and provided to Contractor, shall
remain the property of City. Contractor shall not release such information to others
without the prior written authorization by City. Contractor shall not use such information
for any other purpose than those authorized by City. All Class rosters, Class participant
addresses and contact information, shall be used by the Contractor solely for
administration of Classes and performing City business. Contractor will take reasonable
steps consistent with the law to prevent distribution of such information. Contractor's
obligations under this Section shall survive the termination of this Agreement.
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11. USE OF NAMES AND LOGOS; ADVERTISING, PRESS RELEASES AND
PUBLICITY

Contractor shall not include City's name, logos or insignia, or photographs of the
Class site or participants, in any publicity pertaining to Contractor's services or Class in
any magazine, trade paper, newspaper, radio or television production, Internet, or other
printed or electronic medium without the prior written consent of City and participants.

12. BUSINESS LICENSE

Newport Beach Municipal Code Chapter 5.04 provides that every business
operating in the City must obtain a business license prior to conducting business in the
City, and pay the required business license fee. This ordinance applies to businesses
operating at commercial or residential locations within the City, or using a City of
Newport Beach address or P.O. Box for receiving mail. The City Business License Fee
is an annual tax, due every twelve (12) months. Contractor agrees to obtain a City
business license as required by Chapter 5.04 and provide proof of compliance annually.
Business License Applications are available in the Revenue Division Office in Newport
Beach City Hall. In certain circumstances, Contractor may be eligible for paying a
reduced Business License Tax, which is known as an Apportioned Business Tax. A
Declaration for Apportioned Business Tax is available in the Revenue Division Office at
City Hall. A copy of your Business License must be submitted with this Contract.
All Contractors must have a valid business license.

13. INDEMNIFICATION

13.1 General. Contractor shall indemnify, defend and hold harmless City, its
elected and appointed officers, employees, agents, representatives, the City Council,
boards and commissions ("Indemnified Parties") with respect to any loss, liability, injury
or damage that arises out of, or is in any way related to, the acts or omissions of
Contractor, his or her employees, representatives, officers and agents in the course of
performing services under this Agreement; however, Contractor shall not be required to
indemnify City from any claim arising from the sole negligence or willful misconduct of
the Indemnified Parties.

13.2 Intellectual Property. Contractor shall defend, indemnify, and hold
harmless the Indemnified Parties from any claim of infringement or other proceedings
brought against City for any intentional or unintentional violation by Contractor of the
legally protected rights of any third parties, with respect to works performed, logos
displayed, or written or digital materials provided by Contractor and used during the
performance of this Agreement. Such legally protected rights of third parties include but
are not limited to trade secrets, moral rights, proprietary acts, U.S. patents, trademarks,
service marks and copyrights vested or issued as of the effective date of this
Agreement. If Contractor will be providing a public performance of musical
compositions or arrangements that are subject to a license held by a third party, it is the
responsibility of Contractor to obtain the appropriate license to perform the material prior
to the public performance.
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14. TERMINATION

City has the right, at its sole discretion and with or without cause, to terminate
this Agreement at any time by giving three (3) calendar days prior written notice to
Contractor. In the event of termination under this Section, City shall pay Contractor on
a prorated basis for any Classes or Programs that were actually taught by Contractor, if
any, up to the effective date of termination.

15. CLAIMS

Unless a shorter time is specified elsewhere in this Agreement, before making its
final request for payment under the Agreement, Contractor shall submit to City in
writing, all claims for compensation under or arising out of this Agreement. Contractor's
acceptance of the final payment shall constitute a waiver of all claims for compensation
under or arising out of this Agreement except those previously made in writing and
identified by Contractor in writing as unsettled at the time of its final request for
payment. The Contractor and the City expressly agree that in addition to all claims filing
requirements set forth in the Agreement, the Contractor shall be required to file any
claim the Contractor may have against the City in strict conformance with the
Government Claims Act (Gov!. Code §§ 900 et seq.).

16. STANDARD PROVISIONS

16.1 Compliance with all Laws. Contractor shall, at its own cost and expense,
comply with all statutes, ordinances, regulations and requirements of all governmental
entities, including federal, state, county or municipal, whether now in force or hereinafter
enacted.

16.2 Waiver. A waiver by City of any term, covenant, or condition in the
Agreement shall not be deemed to be a waiver of any subsequent breach of the same
or any other term, covenant or condition.

16.3 Integrated Contract. This Agreement represents the full and complete
understanding of every kind or nature whatsoever between the parties hereto, and all
preliminary negotiations and Agreements of whatsoever kind or nature are merged
herein. No verbal Contract or implied covenant shall be held to vary the provisions
herein.

16.4 Conflicts or Inconsistencies. In the event there are any conflicts or
inconsistencies between this Agreement and the Exhibits attached hereto, the terms of
this Agreement shall govern.

16.5 Amendments. This Agreement may be modified or amended only by a
written document executed by both Contractor and City and approved as to form by the
City Attorney.

16.6 Controlling Law and Venue. The laws of the State of California shall
govern this Agreement and all matters relating to it and any action brought relating to
this Agreement shall be adjudicated in a court of competent jurisdiction in the County of
Orange, State of California.
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16.7 Equal Opportunity Employment. Contractor represents that it is an equal
opportunity employer and it shall not discriminate against any subcontractor, employee
or applicant for employment because of race, religion, color, national origin, handicap,
ancestry, sex, age or any other impermissible basis under law.

16.8 Interpretation. The terms of this Agreement shall be construed in
accordance with the meaning of the language used and shall not be construed for or
against either party by reason of the authorship of the Agreement or any other rule of
construction which might otherwise appiy.

16.9 Severability. If any term or portion of this Agreement is held to be invalid,
illegal, or otherwise unenforceable by a court of competent jurisdiction , the remaining
provisions of this Agreement shall continue in full force and effect.

16.10 No Attorney's Fees. In the event of any dispute or legal action arising
under this Agreement, the prevailing party shall not be entitled to attorney's fees.

16.11 Counterparts. This Agreement may be executed in two or more
counterparts, each of which shall be deemed an original and all of which together shall
constitute one (1) and the same instrument.

[SIGNATURES ON NEXT PAGEl
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IN WITNESS WHEREOF, the parties have caused this Agreement to be
executed on the dates written below.

APPROVED AS TO FORM:
CITY ATTaRN~Y'S OFFICE
Date: 1//0/ 12

By /Q!~~
AarGA-e. Harp '(...-~
City Attorney \l \\)

CITY OF NEWPORT BEACH,
A California municipal corporation
Date: \. \ \ • ''7

B~~M~~ >-d>- {) ()
4au'~a Detweiler t \" v
~eation and Se'rno'r Services Director

ATTEST: }. 11':", J'),
Date: rKJ y_ _

By: ~~». ~
Leilani I. Brown
City Clerk

CONTRACTOR: DAN GLENN

c:Q~~~----'
Signature ·

Signature

~ -l-V)
Date

Date

Print Name

Print Name

b~~/
Print Title • •

Print Title

Business Mailing Address , City, State Zip
·2r;..;ZS--------Tax 10/ SSN

(cJ\~~ ) S tl \J - ., \ \ <-6
---::-----,----=-.,---- -

Cell Phone Business Phone

d ~ \e.\A 1'\ @. \" '1 "'" U S-a '_J.S
E-mafJ Address Alternate E-mail

Home Phone Alternate Phone

Business Website

Home Address (if different from business mailing address)

[END OF SIGNATURES]

Attachments: Exhibit A-Representative Approva l Form

f:\userslocalsharedlworking filecontract templateslrecreation templatesVndepe ndent contractor agreement recreation instructor
template final.dob<
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EXHIBIT A
REPRESENTATIVE ApPROVAL FORM

PLEASE PRINT LEGISL Y

CONTRACTOR NAME : _

REPRESENTATIVE: NAME: _

A DDRESS: _

CITY, STATE ZIP : _

DATE OF B IRTH: ,PHONE# _

EMAIL: _

DATESIGNATURE OF REPRESENTATIVE: ~l.l...!: _

CITY USE ONL Y

CONTRACT#: _

FINGERPRINTS:

BACKGROUND:

CLEARED

C LEARED TO

WORK

P HOTO TAKEN:

YE S

YES

YES

Y ES

No
STAF F S IGNATURE/D ATE

No
STAFF S IGNATURE/D ATE

No
STAFF S IGNATURE

DATE R ECEIVED

No
STAFF S IGNATURE/D ATE

C ONTRACTOR [
N OTIFIED BY EMAIL----'

YES No
STAFF S IGNATURE/ DATE

ApPROVED BY:
LAURA D ETWEILER, D IRECTOR

ReCREATION & SENIOR S ERVICES DEPARTMENT
DATE
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INDEPENDENT CONTRACTOR AGREEMENT
RECREATION INSTRUCTOR

This Independent Contractor Agreement ("Agreement") is made and entered into
as of this 1st day of January, 2013 ("Effective Date") by and between the City of
Newport Beach, a California Municipal Corporation and Charter City ("City"), and RYAN
BRENNAN, a sole proprietor ("Contractor") to provide the classes or programs in
YOUTH BMX ("Class" or "Program") hereby agreed upon, as scheduled and described
in the Newport Navigator and/or OASIS News , which is incorporated herein by this
reference, and as approved in writing by the City.

NOW, THEREFORE, it is mutually agreed by and between the undersigned
parties as follows:

1. TERM

The term of this Agreement shall commence on the Effect ive Date, and shall
terminate on December 31 ,2014 unless terminated earlier as provided herein.

2. COMPENSATION

2.1 City shall pay Contractor within twenty one (21) business days after the
last Class meeting. City shall pay the Contractor an amount equal to seventy (70%)
percent of the amount of the total enrollment fees collected, minus the non-resident fee
and a five dollar and no/100 ($5.00) per person administration fee for each Class held.

2.2 The City pays Contractors electronically; the Contractor shall be
respons ible for ensuring an up to date "Direct Deposit Autho rization Form" is on file with
the City.

2.3 (When applicable) Contractors providing Classes or Programs at Mariners
Elementary School and/or Newport Elementary School ("Schools") shall submit to the
City written notice of actual costs incurred in the performance of services under this
Agreement to conduct the Class or Program at the Schools. Subject to the City's
written acceptance of Contractor's actual costs, City shall reimburse the Contractor one
hundred percent (100%) of the ' actua l costs incurred within twenty one (21) business
days after the last Class or Program meeting.

3. DUTIES OF CITY

3.1 Registration. City shall register all participants and shall collect all
enrollment fees. Contractor shall not accept enrollment fees directly from a participant
unless the City approves, in advance and in writing , the acceptance of enrollment fees
by the Contractor. Contractors shall only collect material fees that are pre-approved by
the City and published in advance in the Newport Navigator and/or the OASIS News (if
applicable). Such material fees shall be collected by Contractor at the first Class
meeting.
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3.2 Publicity. City shall provide public ity for the Class in the Newport
Navigator (published on a quarterly basis) and/or the OASIS News (published on a
monthly basis). City shall have the sole discretion to decide what information will be
included in the Newport Navigator and/or the OASIS News about the Class and the
Contractor. Publicity may also include flyers created by the City or the Contractor.
Contractor created flyers must be approved in writing by the City before distribution.

3.3 Class Facility. City shall provide a location for the Class without charging
Contractor any rental fees, unless otherwise agreed by the parties. The Contractor will
request dates and times for the Classes and the City will inform the Contractor if the
facility is available. It is the Contractor's sole responsibility to request these
dates/times, the City will not schedule the Contractor's Classes for them.

3.4 Refund Processing. City shall provide refunds to participants when :

3.4.1 The participant drops the Class before the second Class meeting;

3.4.2 The participant drops a one (1) day or more workshop five (5)
business days before the workshop begins; or

3.4.3 The Class is canceled by the City or Contractor. In the latter
instance, the Contractor must provide the City with all required paperwork .

3.5 Class Roster, Sign-Out and Attendance Sheets. City shall provide Class
rosters, sign-out sheets and attendance sheets to Contractor online via
http ://newportbeachca .govlindex.aspx?page=1432. Contracto r is responsible for
requesting log-in and password information from the City.

4. CONTRACTOR DUTIES

4.1 Contractors. Contractor hereby certifies that he/she or any subcontractor,
representative or employee (collectively "Representatives") who will be teaching the
Class or assisting in teaching the Class are qualified to do so, and qualified to perform
the services described above and in the Program outline submitted to City. Contractor
is responsible for all Class curriculum development. Contractor is responsible for
training, supervising , evaluating, scheduling, and any other requirements by law for all
Representatives. Contractor warrants that it will continuously furnish the necessary
personnel to provide the Program or Classes as contemplated by this Agreement.

4.2 Representatives. Contractor shall provide the City with the name(s),
address(es) and phone number(s) of all Representatives who will be providing any
services pursuant to this Agreement. All Representatives of Contractor must comply
with the Fingerprint Policy (see Section 8). All Representatives must be able to provide
proof of legal right to work in the United States.

4.2.1 Representative Approval Form. Attached as Exhibit A, and
incorporated herein by reference, is the Representat ive Approval Form ("Form"). Each
Contractor Representative is required to obtain the written approval of the Recreation
and Senior Services Director prior to performing any services under this Agreement.
Prior to Contractor using any Representative to provide any services pursuant to this
Agreement, Contractor shall submit to the City a completed Form for each
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Representative that Contractor desires to use to provide services pursuant to this
Agreement. Contractor, at the sole discretion of City, shall remove from the Program
any Representative assigned to the performance of services pursuant to this Agreement
upon written request of City.

4.3

D

~8

Please initial the statement that applies :

I will not be using Representatives or employees.

I will be using Representatives . Any completed and approved Form
shall be incorporated herein by reference . Contractor shall not
authorize any Representative to provide services pursuant to this
Agreement unless and until the Recreation and Senior Services
Director has approved in writing the completed Form for that
individual Representative.

4.4 Subcontracting. Contractor shall not subcontract or assign any portion of
the rights, obligations or duties required under this Agreement, without first obtaining
prior written approval from the City. Subcontracts, if any, shall contain a provision
making them subject to all provisions of this Agreement.

4.5 Supplies/Equipment. Contractor shall be responsible for providing all
supplies, equipment, personnel, materials, and any additional publicity desired for the
class, at Contractor's sole expense. Contractor shall also be responsible for repairing
and maintaining all equipment and supplies in good working condition.

4.6 Anti-Discrimination Laws. Contractor agrees and certifies that, except as
permitted by law, no person shall, on the grounds of race, religious creed, color,
national origin , ancestry, age, physical disability, mental disability, medical condition,
including the medical condition of Acquired Immune Deficiency Syndrome (AIDS) or any
condition related thereto , marital status, sex, sexual orientation or any other
impermissible basis under the law, be excluded from participation in, or be denied the
benefits of the services provided pursuant to this Agreement, and Contractor agrees not
to discriminate on said grounds in the hiring and retention of employees and
Representatives, unless authorized under Section 12940 of the California Government
Code. Contractor shall , where applicable , conform to the requirements of the
Americans with Disabilities Act in the performance of this Agreement.

4.7 Class Size. Contractor shall determine the minimum and maximum
number of partic ipants required for each Class to ensure the quality and safety of the
Class participants. Contractor or Contractor's authorized representat ive is required to
attend the first Class meeting of all Class offerings advertised in the Newport Navigator
and/or OASIS News unless Contractor cancels the Class three (3) business days prior
to the start date , with the prior written approval of City. In the event of such approved
cancellat ion, Contractor shall be responsible for informing all registered participants. In
the event that the minimum number of participants is not met by the first Class meeting ,
the Class shall be cancelled and the Contractor shall not be compensated for attending
the first meeting or for any cancelled Class. Contractor shall not be obligated to provide
any additional services in regards to the cancelled Class. If the minimum number of
participants is met or exceeded , the Class shall be held as scheduled (even if any of the
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initial participants subsequently drop the Class), subject to Section 14 of this
Agreement. If the demand is such that an additional Class could be offered , it shall be
taken under consideration and negotiated between City and Contractor. If class(es) are
cancelled for two (2) consecutive quarters due to lack of enrollment, the class will not be
scheduled again until City determines that public demand has increased.

4.8 Use of Non-City Facilities for Classes. If Contractor desires to conduct the
Class at hislher place of business, or some other non City-owned site or facility ,
Contractor must:

4.8.1 Notify City at least twenty-four (24) hours in advance ;

4.8.2 Provide sufficient parking for all participants ;

4.8.3 Post signs at the site to direct participants to the location of class ;
and

4.8.4 Allow access to City staff to the location when requested.

4.9 Absences. Contractor shall obtain permission from City one (1) week prior
to any planned absence from the class. In the event of illness, Contractor is required to
notify City and Participants twelve (12) hours prior to any Class cancellation.

4.9.1 City urges Contractor to get a substitute Representative whenever
possible instead of cancelling Classes . Contractor shall obtain City's prior written
approval of any substitute Representative. Any substitute Representative must have
completed a criminal background check pursuant to Section 8 prior to teaching any City
Programs or Classes and must have an authorized Representative Approval Form on
file with the City.

4.9.2 When cancelling a Class, Contractor shall contact all participants
as soon as possible.

4.10 Contact Information. Contractor is required to notify City in writing of any
name, address , telephone number, email, website or direct deposit payment changes
within forty eight (48) hours of such change .

4.11 Contractor Informational Meeting . Contractor or Contractor's authorized
Representative or employee shall attend the Annual "Contractor Informational Meeting"
that will be held in the Fall.

4.12 Camp Participant Emergency Waiver Form Requirements. All Contractors
who offer camps shall require all participants to complete and return to Contractor, or
hislher designee, on or before the first day of camp, a City issued "Emergency Contact
Information Form".

4.13 Sign-Out Sheets. All Camp Contractors with participants ages 10 years
and younger, must have a legal guardian sign out each Class participant after each
Class. Sign out sheets along with Attendance sheets are available to the Contractor
online through their instructor login.
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4.14 Other Requirements. Contractors shall:

4.14.1 Cooperate fully with all reasonable requests from City staff ;

4.14.2 Maintain the highest degree of participant safety possible ;

4.14.3 Immediately report to the Recreation & Senior Services Office any
injuries as a result of Class participation;

4.14.4 Injuries or Damages. Immediately report to the Recreation and
Senior Services Office any injuries as a result of Class participation, damages to the
classroom or Program facility that could cause potential injury to a Class partic ipant ,
andlor other needed maintenance repairs. Contact the Recreation and Senior Services
Office staff by phone or email;

4.14.5 Clear all participants from the designated Class area at the end of
Class time unless participants continue to use public City facilities for personal use
without conflict with other scheduled activit ies and in accordance with posted hours and
availability limitations;

4.14.6 Ensure that any music or sound system is kept at levels that will not
interfere with other classes or create a public disturbance/nuisance;

4.14.7 Close and secure the room or building at the end of each Class ;

4.14.8 Turn off any lights, heat, air conditioning, or other utilities when
Class is finished;

4.14.9 Complete and return the quarterly "Contract Class Schedule"
requested by the City if Contractor wishes to be a part of the marketing materials;

4.14.10 Know facility rules and regulations and provide pertinent
information (i.e. refunds) to participants;

4.14.11 Pay a $20 lost key/replacement fee when Contractor
requests replacement key; and

4.14.12 Abide by all City policies and procedures including , but not
limited to, the requirements set forth in the Newport Navigator and OASIS News and the
current Contractor Handbook which is incorporated herein by this reference.
Contractor's signature on this Agreement signifies acknowledgement of receipt of the
Contractor Handbook.

4.15 Contractor Photo ID Badge. Contractors and their Representatives are
required to wear a City provided Contractor Photo 10 Badge at all times while engaging
in services for the City. Contractor shall be required to pay $5.00 for any lost or
replacement Contractor Photo 10 Badge. Contractor Photo 10 Badges are distributed
upon renewal of their Agreement with City.
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5. NOTICES

5.1 Unless otherwise indicated , all notices , demands, requests or approvals ,
including change of address notices , to be given under the terms of this Agreement
shall be given in writing, and conclusively shall be deemed served when delivered
personally, or on the third business day after the deposit thereof in the United States
mail, postage prepaid, first-class mail, addressed as hereinafter provided . All notices,
demands, requests or approvals from Contractor to City shall be addressed to City at:

Attn : Racquel Valdez, Recreation Supervisor
Recreation and Senior Services Department
City of Newport Beach
3300 Newport Blvd.
PO Box 1768
Newport Beach, CA 92658
Phone: 949-644-3156
E-mail: recreation@newportbeachca .gov

5.2 All notices, demands, requests or approvals from City to Contractor shall
be addressed to Contractor at the contact information provided on page 13 of this
Agreement.

6. INDEPENDENT CONTRACTOR

The parties intend and agree that at all times during the performance of services
under this Agreement that Contractor shall act as an Independent Contractor and shall
not be considered an agent or employee of City. As such, Contractor shall have the
sole legal respons ibility to remit all federal and state income and social security taxes
and to provide for his/her own workers compensation and unemployment insurance and
that of his/her Representatives. Contractor also agrees to provide liability insurance as
required by City and described more fully below. City shall not be liable for any
payment or compensation in any form to Contractor other than as provided herein. City
reserves the right to employ other independent contractors and Contractors who teach
the same or similar classes. City shall provide Contractor with IRS 1090 or other
applicable IRS forms at the end of the calendar year for all fees paid to Contractor.

7. INSURANCE

7.1 Genera/ Liability Insurance. Contractor must provide and mainta in at all
times general liability insurance in an amount not less than one million dollars
($1,000 ,000) per occurrence for bodily injury, personal injury, and property damage.
The policy shall carry a genera l liability special endorsement naming the City of Newport
Beach, its elected or appointed officers, employees, agents and volunteers as additional
named insured in the amount of one million dollars ($1,000,000) per occurrence.
Evidence of insurance certificate shall be sent to the Recreation & Senior Services
Department and must be approved by the City Risk Management or their designee prior
to the first Class/day of instruction .

7.1 .1 Contractor shall have the option of purchasing coverage through
the City of Newport Beach's Special Event insurance program, or through Southern
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California Municipal Athlet ic Federation ("SCMAF") or providing his/her own coverage .
If a Contractor elects to obtain his/her own coverage , said coverage must have the
policy limits described above and be provided by an insurance carrier with a Best's
Insurance Guide Rating of A- (or higher) and Financial Size Category Class of VII (or
larger).

7.1.2 Contractor's insurance coverage shall be primary insurance and/or
primary source of recovery as respects to City, its elected or appointed officers, agents ,
officials , employees and volunteers with respect to all claims, losses or liability arising
directly or indirectly from the Contractor's operations or Service provided to the City.
Any insurance or self-insurance maintained by City, its officers, officia ls, employees and
volunteers shall be excess of the Contractor's insurance and shall not contribute with it.

7.1.3 Said policy must also provide a written thirty (30) day notice of
cancellation (ten (10) day written notice for non-payment of premium) to the City of
Newport Beach Recreation & Senior Services Department, at the following address:
P.O. Box 1768/3300 Newport Boulevard , Newport Beach, CA 92658 .

7.2 Workers ' Compensa tion Insurance . By executing this Agreement,
Contractor certifies that Contractor is aware of and will comply with Section 3700 of the
Labor Code of the State of California requiring every employer to be insured against
liability for workers' compensation or to undertake self-insurance before commencing
any work. Contractor shall carry the insurance or provide for self-insurance required by
California law to protect said Contractor from claims under the Workers ' Compensation
Act.

7.2.1 The insurer issuing the Workers' Compensation insurance shall
amend its policy by endorsement to waive all rights of subrogation against the City, its
elected or appointed officers, agents, officials , employees and volunteers. Contractor
shall submit to City, along with the required certificate of insurance a copy of such
waiver of subrogation endorsement.

7.2.2 In the event Contractor has no employees requiring Contractor to
provide Workers' Compensation insurance, Contractor shall so certify to City in writing
prior to City's execution of this Agreement.

7.3 Automobile Liability Coverage. Contracto r shall maintain automobile
insurance covering bodily injury and property damage for all activities of the Contractor
arising out of or in connect ion with work to be performed under this Agreement,
including coverage for any owned , hired, non-owned or rented vehicles, in an amount
not less than one million dollars ($1,000,000) comb ined single limit for each occurrence,
or as approved by the City's Risk Manager or his/her designee.

7.4

D

Please initial the statement that applies:

Contractor is providing a copy of the General Liability Insurance with
Additional Insured Endorsement that meets the above requirements.

Contractor shall be utilizing the City provided insurance through
Southern California Mun icipal Athletic Federation ("SCMAF") and will
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pay all required fees billed on a quarterly basis by the City. I have
reviewed the Contract Contractor Handbook for complete
information. Please note that SCMAF does not provide coverage for
Worker's Compensation or Automobile Insurance Liability.

8. FINGERPRINTS AND CRIMINAL BACKGROUND CHECK

8.1 All Contractors and their Representatives must submit to and pass a
criminal background investigation by providing a complete set of fingerprints to the City
at least thirty (30) calendar days prior to teach ing, substituting for Contractor, or
assisting with any Class. Such Contractors and their Representatives are required to
submit fees in the amount of up $73 per person to the City of Newport Beach,
Recreat ion and Senior Services Department, to cover all costs associated with
fingerprinting through the City of Newport Beach Police Department and the Department
of Justice. Fingerprints may be required to be updated every five (5) years.

8.2 In addition, all Classes involving minors age seventeen (17) or younger
must be taught in an open atmosphere where parents and guardians are able to
observe Class instruction, if so desired . At no time can the parent or guardian of a
minor be denied access to a Class.

9. TRANSPORTING OF MINOR PARTICIPANTS

9.1 Unless the Program specifically involves travel or transportation of minors
to an offsite location, Contractor, or Contractor's Representatives, shall not transport
any minor participant by vehicle or otherwise.

9.2 If, after the conclusion of any Class session, a minor participant has not
been picked up, Contractor shall make every effort to contact the minor participant 's
parent, legal guardian, or other authorized individual to whom the minor may be
released . If no contact can be made with any of the above individuals , Contractor shall
contact the City Recreation Supervisor or Recreation Manager at the Recreation &
Senior Services Office at (949) 644-3151 (Monday through Friday, 8 a.m. to 5 p.m.), or
the Park Patrol Division at (949) 795-2381 (Monday through Friday, 5 p.m. to 9 p.m. and
Saturday and Sunday, 9 a.m. to 5 p.m.). During all other hours, Contractor shall contact
the Watch Commander at the Newport Beach Police Department for assistance at (949)
644-3730.

10. CONFIDENTIALITY; OWNERSHIP OF DOCUMENTS

All Class rosters, participant addresses and contact information , and any other
such information or documents compiled by City and provided to Contractor, shall
remain the property of City. Contractor shall not release such information to others
without the prior written authorization by City. Contractor shall not use such information
for any other purpose than those authorized by City. All Class rosters, Class participant
addresses and contact information, shall be used by the Contractor solely for
administration of Classes and performing City business. Contractor will take reasonable
steps consistent with the law to prevent distribution of such information . Contractor's
obligations under this Section shall survive the termination of this Agreement.
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11. USE OF NAMES AND LOGOS; ADVERTISING, PRESS RELEASES AND
PUBLICITY

Contractor shall not include City's name, logos or insignia, or photographs of the
Class site or participants, in any publicity pertaining to Contractor's services or Class in
any magazine, trade paper, newspaper, radio or television production, Internet , or other
printed or electronic medium without the prior written consent of City and participants.

12. BUSINESS LICENSE

Newport Beach Municipal Code Chapter 5.04 provides that every business
operating in the City must obtain a business license prior to conduct ing business in the
City, and pay the required business license fee. This ordinance applies to businesses
operating at commercial or residential locations within the City, or using a City of
Newport Beach address or P.O. Box for receiving mail. The City Business License Fee
is an annual tax , due every twelve (12) months . Contractor agrees to obtain a City
business license as required by Chapter 5.04 and provide proof of compliance annually.
Business License Applications are available in the Revenue Division Office in Newport
Beach City Hall. In certain circumstances, Contractor may be eligible for paying a
reduced Business License Tax, which is known as an Apportioned Business Tax. A
Declaration for Apport ioned Business Tax is available in the Revenue Division Office at
City Hall. A copy of your Business License must be submitted with this Contract.
All Contractors must have a valid business license.

13 . INDEMNIFICATION

13.1 General. Contractor shall indemnify, defend and hold harmless City, its
elected and appointed officers , employees, agents , representatives, the City Council ,
boards and commissions ("Indemnified Parties") with respect to any loss, liability, injury
or damage that arises out of, or is in any way related to, the acts or omissions of
Contractor, his or her employees, representatives, officers and agents in the course of
performing services under this Agreement; however, Contractor shall not be required to
indemnify City from anyclaim arising from the sole negligence or willful misconduct of
the Indemnified Parties. I

13.2 Intellectual Property. Contractor shall defend, indemnify, and hold
harmless the Indemnified Parties from any claim of infringement or other proceedings
brought against City for any intentiona l or unintent ional violation by Contractor of the
legally protected rights of any third parties, with respect to works performed , logos
displayed, or written or digital materials provided by Contractor and used during the
performance of this Agreement. Such legally protected rights of third parties include but
are not limited to trade secrets, moral rights, proprietary acts, U.S. patents , trademarks,
service marks and copyrights vested or issued as of the effective date of this
Agreement. If Contractor will be providing a public performance of musical
compositions or arrangements that are subject to a license held by a third party, it is the
responsibility of Contractor to obtain the appropriate license to perform the material prior
to the public performance.

•
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14. TERMINATION

City has the right, at its sole discretion and with or without cause, to terminate
this Agreement at any time by giving three (3) calendar days prior written notice to
Contractor. In the event of termination under this Section, City shall pay Contractor on
a prorated basis for any Classes or Programs that were actually taught by Contractor, if
any, up to the effective date of termination .

15. CLAIMS

Unless a shorter time is specified elsewhere in this Agreement, before making its
final request for payment under the Agreement, Contractor shall submit to City in
writing , all claims for compensation under or arising out of this Agreement. Contractor's
acceptance of the final payment shall constitute a waiver of all claims for compensation
under or arising out of this Agreement except those previously made in writing and
identified by Contractor in writing as unsettled at the time of its final request for
payment. The Contractor and the City expressly agree that in addition to all claims filing
requirements set forth in the Agreement, the Contractor shall be required to file any
claim the Contractor may have against the City in strict conformance with the
Government Claims Act (Gov!. Code §§ 900 et seq.).

16. STANDARD PROVISIONS

16.1 Compliance with all Laws. Contractor shall, at its own cost and expense ,
comply with all statutes, ordinances, regulations and requirements of all governmental
entities , including federal , state , county or municipal, whether now in force or hereinafter
enacted .

16.2 Waiver. A waiver by City of any term , covenant, or condition in the
Agreement shall not be deemed to be a waiver of any subsequent breach of the same
or any other term, covenant or condition .

16.3 Integrated Contract. This Agreement represents the full and complete
understanding of every kind or nature whatsoever between the parties hereto, and all
preliminary negotiations and Agreements of whatsoever kind or nature are merged
herein. No verbal Contract or implied covenant shall be held to vary the provisions
herein.

16.4 Conflicts or Inconsistencies. In the event there are any conflicts or
inconsistencies between this Agreement and the Exhibits attached hereto, the terms of
this Agreement shall govern.

16.5 Amendments. This Agreement may be modified or amended only by a
written document executed by both Contractor and City and approved as to form by the
City Attorney.

16.6 Controlling Law and Venue . The laws of the State of California shall
govern this Agreement and all matters relating to it and any action brought relating to
this Agreement shall be adjudicated in a court of competent jurisdiction in the County of
Orange, State of California.
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16.7 Egual Opportunity Employment. Contractor represents that it is an equal
opportunity employer and it shall not discriminate against any subcontractor, employee
or appl icant for employment because of race, religion, color, national origin, handicap,
ancestry, sex, age or any other impermissible basis under law.

16.8 Interpretation. The terms of this Agreement shall be construed in
accordance with the meaning of the language used and shall not be construed for or
against either party by reason of the authorship of the Agreement or any other rule of
construction which might otherwise apply.

16.9 Severabil ity. If any term or portion of this Agreement is held to be invalid,
illegal, or otherwise unenforceable by a court of competent jurisd iction, the remaining
provisions of this Agreement shall continue in full force and effect.

16.10 No Attorney's Fees. In the event of any dispute or legal action arising
under this Agreement. the prevailing party shall not be entitled to attorney's fees.

16.11 Counterparts . This Agreement may be executed in two or more
counterparts, each of which shall be deemed an original and all of which together shall
constitute one (1) and the same instrument.

[SIGNATURES ON NEXT PAGE]



IN WITNESS WHEREOF, the parties have caused this Agreement to be
executed on the day and year first written above .

aura Detw4il<3L Director
ecreation &'shnior Services

Print Name and Title: Pit,,'" Ert'V/ "' ,,"' Ov-"" V
7

1· 0·)1-
Date

CONTRACTOR: RYAN BRENNAN

By:---P:r"'ffL-l~------:"---

APPROVED AS TO FORM:
OFFICE OF THE CITY ATTOR NEY

By lj(/?£7
27

Aaron C. Harp \ /~

City Attorney y lt\ \\'\

ATTEST:~ - 0
By. ~m--!....><...-,-,-.4!----=-~

Leilani Brown, City Clerk

Date
By: _

Signature
Print Name and Title: _

Tax 10 or SSN:

2 5'0 t-- , )1{!,,5t ( o9i- )/lej , . ( A , Q26L 1
Address City State Zip

crY1· 1 3S· 7'1 37--
Cell Phone Business Phone Home Phone .

1) 1cc,vn S o ii , (0 h
1\ \ 61, G'By,., »b;Ke. S 4 tJ t-J • ( ci~ f."J w w .

Home Address (if different from above) City State Zip

Home Address (if different from above ) City State Zip

Attachments: Exhibit A: Represenatives and/or Employees of Contractor
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INSTRUCTIONS FOR INDEPENDENT CONTRACTORS

Prior to submitting your completed contract package to the City, please ensure the
following documents are completed and/or enclosed :

1. Three copies of the signed contract (a completed original contract will be
mailed back for your records after processing)

2. Initial the appropriate statement on Page 3 and Complete Exhibit A as
appropriate .

3. Copy of valid City of Newport Beach Business License; and

4. Initial the appropriate statement on Page 7 and enclosed Evidence of
Insurance (refer to Section 6 of the Contract) .

General Liability Insurance Certificate with Additional Insured
Endorsement if not using SCMAF Insurance Plan; Workers Compensation
Coverage; Automobile Insurance Coverage



EXHIBIT A
REPRESENTATIVE ApPROVAL FORM

PLEASE PRINT LEGIBLY

CONTRACTOR NAME : _

REPRESENTATIVE: NAME: _

A DDRESS: _

CITY , STAT E ZIP: _

DATE OF BIRTH : PHONE# _

E MAIL: _

DATESIGNATURE OF REPRESENTATIVE: '='.!:u.'= _

CITY USE ONtY

CONTRACT#: _

FINGERPRINTS: Y ES No
S TAFF S ,GNATURE/DATE

BACKGROUND:
CLEARED

Y ES No
S TAFF SIGNATURE/DATE

CLEARED TO
WORK

YES No
ST AFF S IGNATURE

DATE RECEIVED

P HOTO TAK EN: YE S No
S TAFF S IGNATURE/DATE

CO NTRACTOR [
NOTIFIED BY EMAIL'---....i

YES No
S TAFF S IGNATURE/D ATE

A pPROVED BY: _---;::--__-=- _
LAURA DElWEILER, D IRECTOR
RECREATION & S ENIOR S ERVICES DE PARTMENT

D ATE



INDEPENDENT CONTRACTOR AGREEMENT
RECREATION INSTRUCTOR

This Independent Contractor Agreement ("Agreement") is made and entered into
as of this 1st day of January, 2013 ("Effective Date") by and between the City of
Newport Beach, a California Municipal Corporation and Charter City ("City") , and
Challenger Sports Corporation , a Kansas corporation ("Contractor") to provide the
classes or programs in Youth Sports ("Class" or "Program") hereby agreed upon, as
scheduled and described in the Newport Navigator and/or OASIS News, which is
incorporated herein by this reference, and as approved in writing by the City.

NOW, THEREFORE , it is mutually agreed by and between the undersigned
parties as follows:

1. TERM

The term of this Agreement shall commence on the Effective Date, and shall
terminate on December 31 ,2014 unless terminated earlier as provided herein.

2. COMPENSATION

2.1 City shall pay Contractor within twenty one (21) business days after the
last Class meeting. City shall pay the Contractor an amount equal to sixty-five 65%
percent of the amount of the total enrollment fees collected, minus the non-resident fee
and a five dollar and no/100 ($5.00) per person administration fee for each Class held.

2.2 The City pays Contractors electronically; the Contractor shall be
responsible for ensuring an up to date "Direct Deposit Authorization Form" is on file with
the City.

2.3 (When applicable) Contractors providing Classes or Programs at Mariners
Elementary School and/or Newport Elementary School ("Schools") shall submit to the
City written notice of actual costs incurred in the performance of services under this
Agreement to conduct the Class or Program at the Schoo ls. Subject to the City's
written acceptance of Contractor's actual costs, City shall reimburse the Contractor one
hundred percent (100%) of the actual costs incurred within twenty one (21) business
days after the last Class or Program meeting.

3. DUTIES OF CITY

3 .1 Registration. City shall register all participants and shall collect all
enrollment fees. Contractor shall not accept enrollment fees directly from a participant
unless the City approves, in advance and in writing, the acceptance of enrollment fees
by the Contractor. Contractors shall only collect material fees that are pre-approved by
the City and published in advance in the Newport Navigator andlor the OASIS News (if
applicable) . Such material fees shall be collected by Contractor at the first Class
meeting.
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3.2 Publicity. City shall provide publicity for the Class in the Newport
Navigator (published on a quarterly basis) and/or the OASIS News (published on a
monthly basis). City shall have the sole discretion to decide what information will be
included in the Newport Navigator and/or the OASIS News about the Class and the
Contractor. Publicity may also include flyers created by the City or the Contracto r.
Contractor created flyers must be approved in writing by the City before distribution.

3.3 Class Facility. City shall provide a location for the Class without charging
Contractor any rental fees, unless otherwise agreed by the parties. The Contractor will
request dates and times for the Classes and the City will inform the Contractor if the
facility is available. It is the Contractor's sole responsibility to request these
dates/times, the City will not schedu le the Contractor's Classes for them.

3.4 Refund Processing. City shall provide refunds to participants11JfJen:

3.4.1 The participant drops the Class before the second Class meeting;

3.4.2 The participant drops a one (1) day or more workshop five (5)
business days before the workshop begins; or

3.4.3 The Class is canceled by the City or Contractor. In the latter
instance, the Contractor must provide the City with all required paperwork.

3.5 Class Roster, Sign-Out and Attendance Sheets. City shall provide Class
rosters, sign-out sheets and attendance sheets to Contractor online via
http://newportbeachca.gov/index.aspx?page=1432. Contractor is responsible for
requesting log-in and password information from the City.

4. CONTRACTOR DUTIES

4.1 Contractors . Contractor hereby certifies that he/she or any subcontractor,
representative or employee (collectively "Representatives") who will be teaching the
Class or assisting in teach ing the Class are qualified to do so, and qualified to perform
the services described above and in the Program outline submitted to City. Contractor
is responsible for all Class curriculum development. Contractor is responsib le for
training, supervising, evaluating, scheduling , and any other requirements by law for all
Representatives. Contractor warrants that it will continuously furnish the necessary
personnel to provide the Program or Classes as contemplated by this Agreement.

4.2 Representatives. Contractor shall provide the City with the name(s),
address(es) and phone number(s) of all Representatives who will be providing any
services pursuant to this Agreement. All Representatives of Contractor must comply
with the Fingerprint Policy (see Section 8). All Representatives must be able to provide
proof of legal right to work in the United States.

4.2 .1 Representative Approva/ Form. Attached as Exhibit A, and
incorporated herein by reference, is the Representative Approval Form ("Form"). Each
Contractor Representative is required to obtain the written approval of the Recreation
and Senior Services Director prior to performing any services under this Agreement.
Prior to Contractor using any Representative to provide any services pursuant to this
Agreement, Contractor shall submit to the City a completed Form for each
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Representative that Contractor desires to use to provide services pursuant to this
Agreement. Contractor, at the sole discretion of City, shall remove from the Program
any Representative assigned to the performance of services pursuant to this Agreement
upon written request of City.

4.3 Please initial the statement that applies:

o I will not be using Representatives or employees.

• I will be using Representatives. Any completed and approved Form
shall be incorporated herein by reference. Contractor shall not

"authorize any Representative to provide services pursuant to this
Agreement unless and until the Recreation and Senior Services
Director has approved in writing the completed Form for that
individual Representative.

4.4 Subcontracting. Contractor shall not subcontract or assign any portion of
the rights, obligations or duties required under this Agreement, without first obtaining
prior written approva l from the City. Subcontracts , if any, shall contain a provision
making them subject to all provisions of this Agreement.

4.5 Supplies/Equipment. Contractor shall be responsible for providing all
supplies, equipment, personnel, materials, and any additional publicity desired for the
class, at Contractor's sole expense. Contractor shall also be responsible for repairing
and maintaining all equipment and supplies in good working condition.

4.6 Anti-Discrimination Laws. Contractor agrees and certifies that, except as
permitted by law, no person shall, on the grounds of race, religious creed, color,
national origin, ancestry, age, physical disability, mental disability, medical condition,
including the medical condition of Acquired Immune Deficiency Syndrome (AIDS) or any
condition related thereto , marital status, sex, sexual orientation or any other
impermissible basis under the law, be excluded from participation in, or be denied the
benefits of the services provided pursuant to this Agreement, and Contractor agrees not
to discriminate on said grounds in the hiring and retention of employees and
Representatives, unless authorized under Section 12940 of the California Government
Code. Contractor shall, where applicable, conform to the requirements of the
Americans with Disabilities Act in the performance of this Agreement.

4.7 Class Size. Contractor shall determine the minimum and maximum
number of participants required for each Class to ensure the quality and safety of the
Class participants. Contractor or Contractor's authorized representative is required to
attend the first Class meeting of all Class offerings advertised in the Newport Navigator
and/or OASIS News unless Contractor cancels the Class three (3) business days prior
to the start date, with the prior written approval of City. In the event of such approved
cancellation, Contractor shall be responsible for informing all registered participants. In
the event that the minimum number of participants is not met by the first Class meeting,
the Class shall be cancelled and the Contractor shall not be compensated for attending
the first meeting or for any cancelled Class. Contractor shall not be obligated to provide
any additional services in regards to the cancelled Class. If the minimum number of
participants is met or exceeded , the Class shall be held as scheduled (even if any of the
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initial participants subsequently drop the Class), subject to Section 14 of this
Agreement. If the demand is such that an additional Class could be offered, it shall be
taken under consideration and negotiated between City and Contractor. If c1ass(es) are
cancelled for two (2) consecutive quarters due to lack of enrollment, the class will not be
scheduled again until City determines that public demand has increased.

4.8 Use of Non-City Facilities for Classes. If Contractor desires to conduct the
Class at his/her place of business, or some other non City-owned site or facility,
Contractor must:

4.8.1 Notify City at least twenty-four (24) hours in advance;

4.8.2 Provide sufficient parking for all participants;

4.8.3 Post signs at the site to direct participants to the location of class;
and

4.8.4 Allow access to City staff to the location when requested.

4.9 Absences. Contractor shall obtain permission from City one (1) week prior
to any planned absence from the class, In the event of illness, Contractor is required to
notify City and Participants twelve (12) hours prior to any Class cancellation.

4.9.1 City urges Contractor to get a substitute Representative whenever
possible instead of cancelling Classes. Contractor shall obtain City's prior written
approval of any substitute Representative. Any substitute Representative must have
completed a criminal background check pursuant to Section 8 prior to teaching any City
Programs or Classes and must have an authorized Representative Approval Form on
file with the City.

4.9.2 When cancelling a Class, Contractor shall contact all participants
as soon as possible.

4.10 Contact Information. Contractor is required to notify City in writing of any
name, address, telephone number, email , website or direct deposit payment changes
within forty eight (48) hours of such change.

4.11 Contractor Informational Meeting. Contractor or Contractor's authorized
Representative or employee shall attend the Annual "Contractor Informational Meeting"
that will be held in the Fall.

4.12 Camp Participant Emergency Waiver Form Requirements. All Contractors
who offer camps shall require all participants to complete and return to Contractor, or
hislher designee, on or before the first day of camp, a City issued "Emergency Contact
Information Form",

4.13 Sign-Out Sheets. All Camp Contractors with participants ages 10 years
and younger, must have a legal guardian sign out each Class participant after each
Class. Sign out sheets along with Attendance sheets are available to the Contractor
online through their instructor login.

•
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4.14 Other Requirements. Contractors shall:

4.14.1 Cooperate fully with all reasonable requests from City staff;

4.14.2 Maintain the highest degree of participant safety possible ;

4.14.3 Immediately report to the Recreation & Senior Services Office any
injuries as a result of Class participation;

4.14.4/njuries or Damages. Immediately report to the Recreation and
Senior Services Office any injuries as a result of Class participation, damages to the
classroom or Program facility that could cause potential injury to a Class participant,
and/or other needed maintenance repairs . Contact the Recreation and Senior Services
Office staff by phone or email;

4.14.5 Clear all participants from the designated Class area at the end of
Class time unless participants continue to use public City facilities for personal use
without conflict with other scheduled activities and in accordance with posted hours and
availability limitations;

4.14.6 Ensure that any music or sound system is kept at levels that will not
interfere with other classes or create a public disturbance/nuisance;

4.14.7 Close and secure the room or building at the end of each Class;

4.14.8 Turn off any lights, heat, air conditioning , or other utilities when
Class is finished;

4.14.9 Complete and return the quarterly "Contract Class Schedule"
requested by the City if Contractor wishes to be a part of the marketing materials;

4.14.10 Know facility rules and regulations and provide pertinent
information (i.e. refunds) to participants;

4.14.11 Pay a $20 lost key/replacement fee when Contractor
requests replacement key; and

4.14.12 Abide by all City policies and procedures including, but not
limited to, the requirements set forth in the Newport Navigator and OASIS News and the
current Contractor Handbook which is incorporated herein by this reference.
Contractor's signature on this Agreement signifies acknowledgement of receipt of the
Contractor Handbook.

4.15 Contractor Photo ID Badge. Contractors and their Representatives are
required to wear a City provided Contractor Photo 10 Badge at all times while engaging
in services for the City. Contractor shall be required to pay $5.00 for any lost or
replacement Contractor Photo 10 Badge. Contractor Photo 10 Badges are distributed
upon renewal of their Agreement with City.
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5. NOTICES

5.1 Unless otherwise indicated, all notices, demands, requests or approvals,
including change of address notices , to be given under the terms of this Agreement
shall be given in writing, and conclusive ly shall be deemed served when delivered
personally, or on the third business day after the deposit thereof in the United States
mail, postage prepaid, first-c lass mail, addressed as hereinafter provided. All notices,
demands, requests or approvals from Contractor to City shall be addressed to City at:

Attn : Racquel Valdez, Recreation Supervisor
Recreation and Senior Services Department
City of Newport Beach
3300 Newport Blvd.
PO Box 1768
Newport Beach, CA 92658
Phone: 949-644-3156
E-mail: recreation@newportbeachca.gov

5.2 All notices , demands, requests or approvals from City to Contractor shall
be addressed to Contractor at the contact information provided on page 13 of this
Agreement.

6. INDEPENDENT CONTRACTOR

The parties intend and agree that at all times during the performance of services
under this Agreement that Contractor shall act as an Independent Contractor and shall
not be considered an agent or employee of City. As such, Contractor shall have the
sole legal responsibility to remit all federal and state income and social security taxes
and to provide for his/her own workers compensation and unemployment insurance and
that of his/her Representatives. Contractor also agrees to provide liability insurance as
required by City and described more fully below. City shall not be liable for any
payment or compensation in any form to Contractor other than as provided herein. City
reserves the right to employ other independent contractors and Contractors who teach
the same or similar classes . City shall provide Contractor with IRS 1090 or other
applicable IRS forms at the end of the calendar year for all fees paid to Contractor.

7. INSURANCE

7.1 General Liability Insurance. Contractor must provide and maintain at all
times general liability insurance in an amount not less than one million dollars
($1,000,000) per occurrence for bodily injury, personal injury, and property damage .
The policy shall carry a general liability special endorsement naming the City of Newport
Beach, its elected or appointed officers , employees , agents and volunteers as additional
named insured in the amount of one million dollars ($1,000,000) per occurrence.
Evidence of insurance certificate shall be sent to the Recreat ion & Senior Services
Department and must be approved by the City Risk Management or their designee prior
to the first Class/day of instruction.
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7.1.1 Contractor shall have the option of purchasing coverage through
the City of Newport Beach's Special Event insurance program, or through Southern
California Municipal Athletic Federation ("SCMAF") or providing his/her own coverage.
If a Contractor elects to obtain his/her own coverage, said coverage must have the
policy limits described above and be provided by an insurance carrier with a Best's
Insurance Guide Rating of A- (or higher) and Financial Size Category Class of VII (or
larger).

7.1 .2 Contractor 's insurance coverage shall be primary insurance and/or
primary source of recovery as respects to City, its elected or appointed officers, agents,
officials, employees and volunteers with respect to all claims, losses or liability arising
directly or indirectly from the Contractor's operations or Service provided to the City.
Any insurance or self-insurance maintained by City, its officers, officials, employees and
volunteers shall be excess of the Contractor's insurance and shall not contribute with it.

7.1.3 Said policy must also provide a written thirty (30) day notice of
cancellation (ten (10) day written notice for non-payment of premium) to the City of
Newport Beach Recreation & Senior Services Department, at the following address:
P.O. Box 1768/ 3300 Newport Boulevard, Newport Beach, CA 92658.

7.2 Workers' Compensation Insurance. By executing this Agreement,
Contractor certifies that Contractor is aware of and will comply with Section 3700 of the
Labor Code of the State of California requiring every employer to be insured against
liability for workers' compensat ion or to undertake self-insurance before commencing
any work. Contractor shall carry the insurance or provide for self-insurance required by
California law to protect said Contractor from claims under the Workers' Compensation
Act.

7.2.1 The insurer issuing the Workers' Compensation insurance shall
amend its policy by endorsement to waive all rights of subrogation against the City, its
elected or appointed officers , agents, officials, employees and volunteers. Contractor
shall submit to City, along with the required certif icate of insurance a copy of such
waiver of subrogation endorsement.

7.2.2 In the event Contractor has no employees requiring Contractor to
provide Workers' Compensation insurance, Contractor shall so certify to City in writing
prior to City's execution of this Agreement.

7.3 Automobile Liability Coverage. Contractor shall maintain automobile
insurance covering bodily injury and property damage for all activities of the Contractor
arising out of or in connection with work to be performed under this Agreement,
including coverage for any owned, hired, non-owned or rented vehicles, in an amount
not less than one million dollars ($1,000,000) combined single limit for each occurrence ,
or as approved by the City's Risk Manager or his/her designee.

7.4 Please initial the statement that applies:

Contractor is providing a copy of the General Liability Insurance with
, Additional Insured Endorsement that meets the above requirements.
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o Contractor shall be util izing the City provided insurance through
Southern California Municipal Athletic Federation ("SCMAF") and will
pay all required fees billed on a quarterly bas is by the City. I have
reviewed the Contract Contractor Handbook fo r complete
informati on. Please note that SCMAF does not provide coverage for
Worker's Compensation or Automobile Insurance Liability.

8. FINGERPRINTS AND CRIMINAL BACKGROUND CHECK

8.1 All Contractors and their Representatives must submit to and pass a
criminal background investigation by providing a complete set of fingerprints to the City
at least thirty (30) calendar days prior to teaching, substituting for Contractor, or
assisting with any Class. Such Contractors and their Representatives are required to
submit fees in the amount of up $73 per person to the City of Newport Beach,
Recreation and Senior Services Department, to cover all costs associated with
fingerprinting through the City of Newport Beach Police Department and the Department
of Justice. Fingerprints may be required to be updated every five (5) years.

8.2 In addition, all Classes involving minors age seventeen (17) or younger
must be taught in an open atmosphere where parents and guardians are able to
observe Class instruction, if so desired. At no time can the parent or guardian of a
minor be denied access to a Class.

9. TRANSPORTING OF MINOR PARTICIPANTS

9.1 Unless the Program specifically involves travel or transportation of minors
to an offsite location, Contractor, or Contractor's Representatives, shall not transport
any minor participant by vehicle or otherwise.

9.2 If, after the conclusion of any Class session, a minor participant has not
been picked up, Contractor shall make every effort to contact the minor participant's
parent, legal guardian, or other authorized individual to whom the minor may be
released. If no contact can be made with any of the above individuals, Contractor shall
contact the City Recreation Supervisor or Recreation Manager at the Recreation &
Senior Services Office at (949) 644-3151 (Monday through Friday, 8 a.m. to 5 p.m.), or
the Park Patrol Division at (949) 795-2381 (Monday through Friday, 5 p.m. to 9 p.m. and
Saturday and Sunday, 9 a.m. to 5 p.m.). During all other hours, Contractor shall contact
the Watch Commander at the Newport Beach Police Department for assistance at (949)
644-3730.

10. CONFIDENTIALITY; OWNERSHIP OF DOCUMENTS

All Class rosters, participant addresses and contact information, and any other
such information or documents compiled by City and provided to Contractor, shall
remain the property of City. Contractor shall not release such information to others
without the prior written authorization by City. Contractor shall not use such information
for any other purpose than those authorized by City. All Class rosters, Class participant
addresses and contact information, shall be used by the Contractor solely for
administration of Classes and performing City business. Contractor will take reasonable
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steps consistent with the law to prevent distribution of such information. Contractor's
obligations under this Section shall survive the termination of this Agreement.

11. USE OF NAMES AND LOGOS; ADVERTISING, PRESS RELEASES AND
PUBLICITY

Contractor shall not include City's name, logos or insignia, or photographs of the
Class site or participants, in any publicity pertaining to Contractor's services or Class in
any magazine, trade paper, newspaper, radio or television production, Internet, or other
printed or electronic medium without the prior written consent of City and participants.

12. BUSINESS LICENSE

Newport Beach Municipal Code Chapter 5.04 provides that every business
operating in the City must obtain a business license prior to conducting business in the
City, and pay the required business license fee. This ordinance applies to businesses
operating at commercial or residential locations within the City, or using a City of
Newport Beach address or P.O. Box for receiving mail. The City Business License Fee
is an annual tax, due every twelve (12) months. Contractor agrees to obtain a City
business license as required by Chapter 5.04 and provide proof of compliance annually.
Business License Applications are available in the Revenue Division Office in Newport
Beach City Hall. In certain circumstances, Contractor may be eligible for paying a
reduced Business License Tax, which is known as an Apport ioned Business Tax. A
Declaration for Apportioned Business Tax is available in the Revenue Division Office at
City Hall. A copy of your Business License must be submitted with this Contract.
All Contractors must have a valid business license.

13. INDEMNIFICATION

13.1 General. Contractor shall indemnify, defend and hold harmless City, its
elected and appointed officers , employees, agents, representatives, the City Council,
boards and commissions ("Indemnified Parties") with respect to any loss, liability, injury
or damage that arises out of, or is in any way related to, the acts or omissions of
Contractor, his or her employees, representatives, officers and agents in the course of
performing services under this Agreement; however, Contractor shall not be required to
indemnify City from any claim arising from the sole negligence or willful misconduct of
the Indemnified Parties.

13.2 Intellectual Property. Contractor shall defend, indemnify, and hold
harmless the Indemnified Parties from any claim of infringement or other proceedings
brought against City for any intentional or unintentional violation by Contractor of the
legally protected rights of any third parties, with respect to works performed, logos
displayed, or written or digital materials provided by Contractor and used during the
performance of this Agreement. Such legally protected rights of third parties include but
are not limited to trade secrets , moral rights, proprietary acts, U.S. patents, trademarks ,
service marks and copyrights vested or issued as of the effective date of this
Agreement. If Contractor will be providing a public performance of musical
compositions or arrangements that are subject to a license held by a third party, it is the
responsibility of Contractor to obtain the appropriate license to perform the material prior
to the public performance.
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14. TERMI NATION

City has the right, at its sole discretion and with or without cause, to terminate
this Agreement at any time by giving three (3) calendar days prior written notice to
Contractor. In the event of terminat ion under this Section, City shall pay Contractor on
a prorated basis for any Classes or Programs that were actually taught by Contractor, if
any, up to the effective date of termination.

15. CLAIMS

Unless a shorter time is specified elsewhere in this Agreement, before making its
final request for payment under the Agreement, Contractor shall submit to City in
writing, all claims for compensation under or arising out of this Agreement. Contractor's
acceptance of the final payment shall constitute a waiver of all claims for compensation
under or arising out of this Agreement except those previously made in writing and
identified by Contractor in writing as unsettled at the time of its final request for
payment. The Contractor and the City expressly agree that in addition to all claims filing
requirements set forth in the Agreement, the Contractor shall be required to file any
claim the Contractor may have against the City in strict confonmance with the
Government Claims Act (Govt. Code §§ 900 et seq.).

16. STANDARD PROVISIONS

16.1 Compliance with all Laws. Contractor shall, at its own cost and expense,
comply with all statutes, ordinances, regulations and requirements of all governmental
entities, including federal, state, county or municipal, whether now in force or hereinafter
enacted.

16.2 Waiver. A waiver by City of any term, covenant, or condit ion in the
Agreement shall not be deemed to be a waiver of any subsequent breach of the same
or any other term, covenant or condition.

16.3 Integrated Contract. This Agreement represents the full and complete
understanding of every kind or nature whatsoever between the parties hereto, and all
preliminary negotiations and Agreements of whatsoever kind or nature are merged
herein. No verbal Contract or implied covenant shall be held to vary the provisions
herein.

16.4 Conflicts or Inconsistencies. In the event there are any conflicts or
inconsistencies between this Agreement and the Exhibits attached hereto, the terms of
this Agreement shall govern.

16.5 Amendments . This Agreement may be modified or amended only by a
written document executed by both Contractor and City and approved as to form by the
City Attorney.

16.6 Controll ing Law and Venue. The laws of the State of California shall
govern this Agreement and all matters relating to it and any action brought relating to
this Agreement shall be adjudicated in a court of competent jurisdiction in the County of
Orange, State of California.
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16.7 Equal Opportunity Employment. Contractor represents that it is an equal
opportunity employer and it shall not discriminate against any subcontractor, employee
or applicant for employment because of race, religion, color, national origin, handicap,
ancestry, sex, age or any other impermissible basis under law.

16.8 Interpretation. The terms of this Agreement shall be construed in
accordance with the meaning of the language used and shall not be construed for or
against either party by reason of the authorship of the Agreement or any other rule of
construction which might otherwise apply.

16.9 Severability. If any term or portion of this Agreement is held to be invalid,
illegal, or otherwise unenforceable by a court of competent jurisdiction, the remaining
provisions of this Agreement shall continue in full force and effect.

16.10 No Attorney's Fees. In the event of any dispute or legal action arising
under this Agreement, the prevailing party shall not be entitled to attorney's fees.

16.11 Counterparts. This Agreement may be executed in two or more
counterparts, each of which shall be deemed an original and all of which together shall
constitute one (1) and the same instrument.

[SIGNATURES ON NEXT PAGE]

.-' :-.~
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IN WITNESS WHEREOF, the parties have caused this Agreement to be
executed on the day and year first written above.

Print Name and Title:~~ I C£O

iler, Director
Senior Services

CITY OF NEWPORT BEACH,
A Municipal Corporation

Print Name and Title:Fe.ky fuc)A \~e......-\zLY~

Tax 10 or SSN:

ATIEST{wQri (\ Vb "•
By: 1 rKJ· /{/VV\VIf----

\ ' J , v

Leilani Brown, City Clerk

APPROVED AS TO FORM:
OFFICE OF THE CITY ATIORNEY

;:;

~a(072 £'h IA..--t' 8-, I Le.M--~ \ K--~ It?'a2l4--
Address City State Zip

Business Phone Home Phone

(1s 'Ctl~ ~ \VI.U .e..va.l\
Web S te Address

Home Address (if different from above) City State Zip

Home Address (if different from above) City State Zip

Attachments: Exhibit A: Represenatives and/or Employees of Contractor

CHALLENGER SPORTS Page 11



EXHIBIT A
REPRESENTATIVE ApPROVAL FORM

PLEASE PRINT LEGIBLY

CONTRACTOR NAME: _

REPRESENTATIVE: NAME: _

ADDRESS: _

CITY , STATE ZIP: _

DATE OF BIRTH : PHONE# _

E MAIL: _

DATESIGNATURE OF REPRESENTATIVE: --='-'-'-'=-- _

•
CITY USE ONtY

CO NTRACT#: _

FINGERPRINTS: YES No
STAFF S IGNATURE/DATE

BACKGROUND:
CLEARED

YES No
STAFF SI GNATURE/D ATE

CLEARED TO
WORK

YES No
STAFF S IGNATURE

DATE R ECEIVED

PHOTO TAKEN: YES No
STAFF S IGNATURE/D ATE

CONTRACTOR I
NOTIFIED BY EMAIL'----'

YES No
STAFF S IGNATURE/DATE

APPROVEDBY:_--o~--~~~----­
LAURA D ETWEILER, D IRECTOR
R ECREATION & SENIOR S ERVICES D EPARTMENT

DATE



Business Search - Business Entities - Business Programs Page 1 of 1

Agent for S rv ic of Process: NATIONA L REGISTERED AGENTS, INC.

Data Is updated week ly and Is curre nt as of Friday, January 11, 2013. It is not a complete or cer tiFied

record of the ent ity .

Business Enti tles (BE)

Online Services
• E-File Statements of
Information for
Corporations

• Business Search
• Processing Times
• Disclosure Search

Main Page

Service Opt io ns

Name Avail ab ility

Forms, Samples & Fees

Statements of Information
(ennual/b tenntel reports)

Filing Tips

Information Requests
(cert ificates, copies &
status reports)

Serv ice of Pro cess

FAQs

Business Entity Detail
- - --_._--

Ent it y :'l ll nlC:

Enti t y Num ber:

Da e Fil .

St t us:

Juri sd ict ion:

EntIty A c1 ress :

Entity Cit y , St at t:, Zip :

Age nt A dress:

Ag .nt Ci y, Stat e, Zip :

CHALLENGER SPORTS CORPORATION

C2108987

05/14/1998

ACTIVE

KANSAS

8263 FLINT STREET

LENEXA KS 66214

2875 MICHELLE DR STE 100

IRVIN E CA 92606

Contact Information

Resources
- Business Resources
• Tax Information
• Starting A Business
• International Business

Relations Program

Customer Alerts
• Business Identity Theft
• Mislead ing Business

Solicitations

• I ndicat es the inForm ation is not con tained In the Californ ia secretary of Sta te 's database.

• I f t he sta tus of the corporat ion is "Surr ender, " the agent for service of process is au tomat icall y

revoked. Please re fer to Californ ia Corporat ions Code ~~.<:.~.i.l:l .':I...?:.1...1..."t. for inFormatio n relat ing to
service upo n cor porati ons th at have surren dered.

• For informa tion on checking or reserv ing a name, refe r to Na"!.~._~v~ilabi l i~.Y .

• For information on ordering certi fica tes, cop ies of docu men ts and/or status reports or to req uest a

more extensive search, re fer to I nformat io n Re uests.

• For help wit h searching an entity name , refer to Sea rch T ip~.

• For descr iptions of th e various fields and status types; refer t o Fi el d D~scriJlt i~nd Status

P.~.!.!:Il!i.Q,!:!.~.

~!~'!9·~~!.!'!!:'_!'.!!.~ I .E~e.e._~'?_,"':'~~'!.~.'!?'''i'..!!''!~

COpyright © 2013 California Secretary of State

http://kepler.sos .ca.gov/cbs.aspx 0111 412013
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STATE OF KANSAS 2751129

OFFICE OF
SECRETARY OF STATE

RON THORNBURGH

I, RON THORNBURGH, Secretary of State of the State of Kansas,

do hereby certify that the attached is a true and correct

copy of an original on file and of record in this office.

''\')
\..; I'

\d-

STATE 0; ~ :. HSAS l ss
COU ~ I ~ ' : ' r,:: J '.' "' i:: O· \If " • ..... ·. t ... ... ,'oJ

F I L E ~: f :_: ~ ~ ~:: ~ ; 'm

,f 1997 0Cl 10 P 3: 32 .2
S;,H:\ F. UL Ll ~n\: l

r{EGISTER OF DEEDS

IN TESTI MONY WHEREOF :

I hereto set my hand and cause to

be affixed my official seal. Done

a t the City of Topeka, this day,

October 1, 1997

RON THOR BURGH
SECRETARY OF STATE

are attached to t h i s certification.



Secretary of State/Corporations Division

Change of Registered Office or Agent
Form
RO

Ronald G. MatschWe, _---:.==o.::.....:::..:;~==~__--'. President~d Peter Arch

Do not write in this I~Ce.

o» '- .
r:1 C)

C)
. _ .,.

Secretary~iiliuycof _--==C:.::HAL=L~EN=G~E~R~SP~O~R~T~S~C~O~RP~. _

a corporation organized and existing under and by virtue of the laws of the

state of Kansas , do hereby certify that at a

meeting of the board of directors of said corporation the following resolution

was duly adopted:

Be it resolved that the Registered Office in the state of Kansas of said

corporation be changed to:

11900 King Overland Park
T...... otOty

66210
Zip Cock

Stephen D. McGiffert

or A..aw,1 S<atu.ry
SecretaryPeter

The President and Secretary are hereby authorized to file and record the same in the manner as required

by law. ~ //1ItJp;-- tw
Pn:tidmt 2! v"_ ......idee l

Ro • Matsch, ~resiQent

State of . KANSAS

County of ...;J;..;O;,.:.HN= S;..;O...;.N _ } 55.

Secretary,~~~ of the above-named corporation, who

Before me, a Notary Public, came

and Peter Arch

Ronald G. Matsch Presid~t,~

•

BRANDON J. ENGUSH
NOTARY PUBlIC

:- STATE OF 1W"~13

MyAppt.~ ~(Seal)

are known to me to be the persons who executed the foregoing certificate in their official capacities and duly

acknowledged the execution of the same this day of _--=J~a:.:;n:.::u:.::a:.::.r_s_r_-------

1~~90

---.

Please submit this form in duplicate, with $20 filing fee, to:

Secretary of State, 2nd Floor, State Capitol. 300 S.W. 10th Ave.,

Topeka, KS 66612-1594, (913) 296-4564
~v. 2/'H IV
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ARTICLES OP INCORPORATION

OF

Challenger sport Corp.

ARTICLB I
~

The name of this corporation is Challenger Sports Corp.

ARTICLB II
Registered Office And Resident Agent

The registered office of the corporation in the state of
Kansas, County of Johnson, is at 11000 King, suite 200, Overland
Park, KS 66210. The resident agent at that address is Thomas K.
Jones.

ARTICLE III
Nature Of Business

The nature of the business or purposes to be conducted or
promoted are:

(a) To own and operate youth soccer camps.

(b) To engage in any lawful conduct or activity for which
corporations may be organized under the Kansas
Corporation Code.

ARTICLB IV
Capital stock

This corporation is authorized to issue Forty-Five Million
(45,000,000) shares of stock of which Twenty-Five Killion
(25,000,000) shares are Common stock having a par value of One
Dollar ($1.00) per share, with full voting rights; Ten Killion
(10,000,000) shares are Class A Preferred stock having a par
value of One Dollar ($1.00) per share, with privileges and
benefits to be set by the Board of Directors; and Ten Million
(10,000,000) shares are Class B Preferred stock having a par
value of One Dollar ($1.00) per share, with privileges and
benefits to be set by the Board of Directors.

. ..

BOOK5336 Ft. [: ~317



ARTICLB v
Incorporator

The name and mailing address of the incorporator is as
follows:

James R. Jorgensen
101 First street, #586

Los Altos, CA 94022

ARTICLB VI
"I ni t i a l Director.

The powers of the incorporator are to terminate upon the
filing or these Articles of Incorporation, and the name and
mailing address of each person who is to serve as director until
the first annual meeting of stockholders or until a successor is
elected and qualified are as follows:

James R. Jorgensen
101 First street, #586

Los Altos, CA 94022

Ronald G. Matsch
3000 W. 120th Terrace

Leawood, KS 66209

ARTICLB VII
Indemnification of Directors

Any individual serving as a member of the Board of Directors
of the Corporation shall have no liability to the Corporation or
any of its shareholders for monetary damages for breach of
fiduciary duty as a director; provided, however, that such
elimination of liability of such individual shall not apply (a)
for any breach of such director's duty of loyalty to the
Corporation or its stockholders, (b) for acts or omissions not
in good faith or which involve intentional misconduct or a
knowing violation of law, (c) for any liability arising under
the provisions of K.S.A. 17-6424 and any amendments thereto, or
(d) for any transaction from which such director derived an
improper personal benefit.

- 2 - r:.3'15 .<' r,18
BOO i\~' u r:" ,::. tJ



ARTICLE VIII
Byl VB

The power to adopt, repeal and amend the bylaws of this
corporation shall reside in the Board of Directors of this
corporation.

ARTICLB IX
No cumulative voting

At all elections of directors of this Corporation and for
the purposes of all other matters upon which stockholders are
entitled to vote, each stockholder shall be entitled to as many
votes as shall equal the number of shares of stock held by that
stoc~lolder. N0 cumulative voting shall be permitted.

_ .~~ TESTIMONY WHE~~"I have
~ day of S; .,.o~ 1?~J

v

cali
~~liL(,Mf

STATE OF ""!C1\"NSltS )

COUNTY OFS~ ~p~ ~ SS:

set my name this

Personally appeared before me, a Notary Public, in and for
said County and said State, the above named, who is personally
known to me to be the same person who executed the foregoing
instrument in writing, and duly acknowledged the execution of
the same .

IN WITNESS WHEREOF, I have hereunto set my hand and seal
this ';2..e) day of C~ , 1997.

My Appointment Expires:

( {jeer err

~ 63<.£~ '
~otary Public

{/
r·e .e··· ··· · ·l
@

JOHN 8. SORCI
:_. Commission 111022791

~ •-4 Notary PubUc- California ~t ~. Santa Clara County f
S • MVComm. Expires Oct 1. 1998

•••• • aw ......

PJ23lW59' - 3 -
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STATE OF KANSAS 2 7 9 0 4 3 3

OFFICE OF
SECRETARY OF STATE

RON THORNBURGH

'(Un all to' fuqnm tq.e5.e pr.es.ents 5qaU come, ~r.e.eting5;

I , RON THORNBURGH, Secretary of State of the State of Kansas,

do hereby cert ify tha t the a t tached i s a t rue a nd cor rect

copy of an original on f ile and of r e c o r d in this off ice.

cP 1998 fEB 10 P 3: 48.8

\0 SAl)' F II ' L ' . ' ,'.. r\ ;"\ • LL r. ,;, ;,
REGI ST ER OF OLEOS I N TESTIMONY WHEREOF:

I hereto set my hand a nd cause t o

be a ff ixed my of fic ial seal. Done

at t he City o f Top eka , t hi s day,

February 3, 199 8

RON THORNBURGH
SECRETARY OF STATE

are attached to this certif ication.

BOOl(5456p~Gt963
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CHALLENGER SPORTS CORP.

CERTIFICATE OF AMENDMENT TO ARTICLES OF INCORPORATION
PRIOR TO RECEIPT OF PAYMENT FOR STOCK

The undersigned, being all ofthe directors named in the Articles ofIncorporation as filed
with the Secretary of State ofKansas on October 1, 1997 hereby certify that at a special meeting
of the directors held January 6, 1998, at 9:00 o'clock a.m., pursuant to a waiver of notice signed
by all directors in accordance with K.S.A. 17-6519, the following amendment was duly adopted
pursuant to the provisions ofK.S..A_ 17-6601:

BE IT RESOLVED that Article IV of the Articles ofIncorporation ofthis
corporation be amended by deleting the present Article IV in its entirety and
substituting the following Article IV in lieu thereof:

ARTICLE IV
Capital Stock

This corporation is authorized to issue Forty-Five Million (45,000,000)
shares of stock ofwhich Twenty-Five Million (25,000,000) shares are Common
Stock having a par value ofTen Cents (S.10) per share, with full voting rights;
Ten Million (10,000,000) shares are Class A Preferred Stock having a par value
ofTen Cents (S.10) per share, with privileges and benefits to be set by the Board
ofDirectors; and Ten Million (10,000,000) shares are Class B Preferred Stock
having a par value ofTen Cents (S.10) per share, with privileges and benefits to
be set by the Board ofDirectors.

We further certify that as ofthe date of the adoption ofthe above amendment, the
corporation had not received any payment for any of its stock

i ;

f
WITNESS WHEREOF, we have subsc .

__(~~_knJ.~ '0 1998. __-.../

'- ----r-.,,L-f------------

PI-332374VI

BO~
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STATE OF J\S )
COUNTY OF] ohn~SS :

Personally appeared before me, a Notary Pub lic in and for the County and State
aforesaid, the above named who are personally known to me to be the same persons who
executed the foregoing instrument in writing and duly acknowledged the execution of the same.

TNESS WHEREOF, I have hereunto set my hand and seal this d.%- day of

1998. ~ I

-0-J~~Uht4
KATHLEEND. BAUMAN Notary Public - -

My Allpt Exp. 5ept. 6, 2000

My appointment expires:

q/~(oJ

-,

PJ-332374Vl
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State ofKansas/Corporations

Certificate ofCorrection
Form

CC

Cballenier Sports Corp .

Ron KatschWe,_~=~==~ ,President~

and Peter Arch

(name of InCOll"eCt document)

Secretary or Assistant Secretary ofthe above named corporation
. ~ . ., .. .. "':

hereby certify to the Secretary ofState the following"correctlo;to'
Certificate of Amendment to Articles of

the
Incorporation Prior to Receipt of Payment
for Stock

Donorwrite in lhisspace.

PLEASE SEE ATTACHED.

en
r~1

( " . '

t ; .

c. .~I

. f':':':
t · · ' t

• . ) 1
. , . • ! ~ .': f .• •)

" •..· 1

Attest:

-

We certify that this correction is made in accordance with K.S.A. 17·6003(f). ;. ,

I1'! TESTIMONY WHEREOF, We have hereunto subscribed our names this~d~YOf
br~ ,1933

z~,
- -- Secretary~

r "'>
c.~'

(over)
- .; . .~
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ChaUenger $ports COrD,

COBRECIED
CERTIFICATE OF AMENDMENT TO ARTICLES OF INCORPORATION

PRIOR TO RECEIPT OF PAYMENT FOR STOCK

The undersigned, being all of the directors named in the Articles of Incorporation as filed
with the Secretary ofState ofKansas on the lst day ofOctober, 1997, hereby certify that a
spec ial meeting of directors was held on the 19th day ofNovember, 1999, at 9:00 a.m., pursuant
to a waiver of notice signed by all directors in accordance with K.S.A. 17-6519, at which the
following amendment was duly lldopted pursuant 10 the provisions ofK.S.A. 17-6601:

BE IT RESOLVED that the previous Certificate of Amendment to the Articles of
Incorporation which was executed on thc 29th day of January, 1998
memorializing a resolution of the board of directors at a special meeting held on
January 6, 1998 overlooked the resolution of the board ofdirectors which was
actually adopted by the same at the lirst meeting of the board on October I, 1997
and misstated the proper amendment to the Articles . As such, Article IV of the
Articles ofIncorporation, as amended by the Certificate of Amendment to
Articles ofIncorporation prior to receipt ofpayment for stock dated January 29,
1998, is hereby amended by deleting the present Article IV as amended in its
entirety and substituting the following Article IV in lieu thereof:

ARIICLE IV
C apital Stock

This corporation is authorized to issue Forty-Five Milhon (45,000,000)
shares ofstock ofwhich Twenty-Five Million (25,000,000) shares are Common
Stock having a par value ofSO.I 0 per share, with full voting rights; Ten Million
(10,000,000) shares are Class A Preferred Stock having a par value of$O.sO per
share, with privileges and benefits to be set by the Board of Directors; and Ten
Million (J 0,000,000) shares are Class B Preferred Stock having a par value of
$0.001 per share, with privileges and benefits to be set by the Board of Directors.

We further certify that as of the date of the adoption of the above amendment, October I,
1997, the corporation had not received any payment f OT any of its stock .

IN WI:::!SS WHEREOF, we have subscribed our names this £ day of
--HOv'fb. ' . , 1999.
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STATEOF~

COUNTYOF~

)

) ss:
)

Personally appeared before me, a Notary Public in and for the County and State
aforesaid, the above named who are personally known to me to be the same persons who
executed the foregoing instrument in writing and duly acknowledged the execution of the same.

IN WITNESS WHEREOF, I have hereunto set my hand and seal this (1'''::1. day of
IJ~ ,1999.

My appointment expires:



CHALLENGER SPORTS CORP.

CERTIFICATE OF AMENDMENT TO
ARTICLES OF INCORPORATIO

We, Ronald G. Matsch, President, and Peter Arch, Secretary, of CHALLENGER
SPORTS CORP., a corporation organized and existing under the laws of the State of Kansas, do
hereby certify by Statement of Unanimous Consent dated October 30, 2000, the Shareholders
entitled to vote and the Board ofDirectors adopted the following resolution:

BE IT RESOLVED that Article IV of the Articles of Incorporation of this
corporation be amended by deleting the present Article IV in its entirety and
substituting the following Article IV in lieu thereof:

ARTICLE IV
Capital Stock

This corporation is authorized to issue Forty-Five Milli on (45,060,000) :
shares of stock of which Twenty-Five Mil1ion (25,000,000) shares are Cornmon
Stock having a par value of $0.10 per share, with full voting rights; Ten Million
(10,000,000) shares are Class A Preferred Stock having no par value, with
privileges and benefi ts to be set by the Board of Directors ; and Ten Million :
(10,000,000) shares of Class B Preferred Stock having a par value of SO.OO 1 per
share, with privileges and benefits to be set by the Board of Directors.

'..: :~

.­
- -'

We further certify that the amendment was duly adopted in accordance with the
provis ions ofK.S.A. 17-6602, as amended.

IN WITNESS WHEREOF, we have subscribed our names this 30th day of October, 2000.

Ronald G. Matsch , President

retekh. Secretary

PJ-422 365
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STATE OF KANSAS )
) ss:

COUNTY OF JOHNS ON )

Personally appeared before me, a otary Public in and for the County and State aforesaid,
the above named who are personally known to me to be the same persons who executed the
foregoing instrument in writing and duly acknowledged the execut ion of the same .

IN WITNESS WHEREOF , I have hereunto set my hand and sea l this drf/A. day of
s:l9.A s.J)~ I 2000.

r-·_··-- I
I ' , " . ' _ ; ' ! ~:. :. ;. ' :_ . "

. . , •<; J;d. ' f.~ -DY . i
__ _ _ __ _ _ - __•__._ • . I

My appointment expires:

STATE OF KANSAS )
) ss:

COUNTY OF JOHNSON )

Sh£JJvvJ<~2tW__.~
otary Public

Personally appeared before me, a Notary Public in and for the County and State aforesaid,
the above named who are personally known to me to be the same person who executed the
foregoing instrument in writing and duly acknowledged the execution of the same.

IN WITNESS WHEREOF, I have hereunto set my hand and seal this ~'JI.J.J.- day of
\)l ~x.XV\_\)x..Q- ,2000.

My appointment expires:

Pl-422365



Corporations Division
P.O. Box 778, Jefferson City, MO 65102

State of Missouri
Matt Blunt, Secretary of State

James C. Kirkpatrick State Information Center
600 W. Maln Street, Rm 322, Jefferson City, MO 65101

Statement of Change of Registered Agent and/or
Registered Office

By a Foreign or Domestic For Profit or Nonprofit Corpor ation

Instructions

I. This form is to be used by either a for profit or nonpro fit corporation to cha nge either or both the name
of its registered agent and/or the address of its exist ing registered agen t.

2. There is a $10.00 fee for filing this statement. It must be filed in DUPLICATE.
3. P.O. Box may only be used in conjunction with a physical street address.
4. Agent anci address mU~L be ;11 ~h~ Sta te: or~.~i~:~t::i.

5. The corporation may n2! act as its own agent.

Charter No. F00455852

Chal lenger Sports CorporationThe name of the corporation is:_ _ --"~"'-"'-"'-=-'.!..l:;.=.,,"_"'4'''''-'''--''-'il.-~''''_.I'''''".............>LI'''------(I)

(2) The address, including street and number, of its present registered office (before change) is:

120 South Central Avenue Clayton, Missouri 63105
Address City/State/Zip

(3) The address, including street and number , of its registered office is hereby changed to:

3145 Broadway , Kans a s City, Mis souri 64111- 2405
Address (P.O. Box maY2!!!Y be used in conjunction with a physical street address)City/Stat elZip

(4) The name of its present registered agent (before change) is: C T Corporat i on System

D & A Agency Services. Inc.The name of the new regis tered agent is: __----'=--=-~-===:.L--===....:...:====..z....-'==.::.__(5)

ed agent mus t appear below:

~-
natty executed written consent to thisform in lieu ofthis signature)

(6) The address of its register office and the address of the office of its registered agent, as change d,
will be identical.

(7) The change was authorized by resolution duly adopt ed by the board of directors.

In af~r ation 0/ tfe fac~ stated above,

,. ~Vv14 II 1/;. ,)
(Authorized Signature of officer or, ifapplicable. chairman of the board)

Ronald G. Matsch
(Printed Name)

Presiden t
(fir/e)

........
(~lImthlda.vlyear)

Corp. #59 (11/00 )

FEB 4 2002



NOW, THEREFORE, it is mutually agreed by and between the undersigned
parties as follows:

INDEPENDENT CONTRACTOR AGREEMENT
RECREATION INSTRUCTOR

This Independent Contractor Agreement ("Agreement") is made and entered into
\ as of this 1st day of January, 2013 ("Effective Date") by and between the City of
~ Newport Beach, a California Municipal Corporation and Charter City ("City"), and RIC
(\"l. JENNINGS, a sole proprietor ("Contractor") to provide the classes or programs in
~~ VOLLEYBALL ("Class" or "Program") hereby agreed upon, as scheduled and described

I I in the Newport Navigator and/or OASIS News, which is incorporated herein by this
\ reference, and as approved in writing by the City.

\j

1. TERM

The term of this Agreement shall commence on the Effective Date, and shall
terminate on December 31 , 2014 unless terminated earlier as provided herein.

2. COMPENSATION

2.1 City shall pay Contractor within twenty one (21) business days after the
last Class meeting. City shall pay the Contractor an amount equal to seventy (70%)
percent of the amount of the total enrollment fees collected, minus the non-resident fee
and a five dollar and no/100 ($5.00) per person administration fee for each Class held.

2.2 The City pays Contractors electronically; the Contractor shall be
responsible for ensuring an up to date "Direct Deposit Authorization Form" is on file with
the City.

3. DUTIES OF CITY

3.1 Registration. City shall register all participants and shall collect all
enrollment fees. Contractor shall not accept enrollment fees directly from a participant
unless the City approves, in advance and in writing , the acceptance of enrollment fees
by the Contractor. Contractors shall only collect material fees that are pre-approved by
the City and published in advance in the Newport Navigator and/or the OASIS News (if
applicable). Such material fees shall be collected by Contractor at the first Class
meeting.

3.2 Publicity. City shall provide publicity for the Class in the Newport
Navigator (published on a quarterly basis) and/or the OASIS News (published on a
monthly basis). City shall have the sole discretion to decide what information will be
included in the Newport Navigator and/or the OASIS News about the Class and the
Contractor. Publicity may also include flyers created by the City or the Contractor.
Contractor created flyers must be approved in writing by the City before distribution.

3.3 Class Facility. City shall provide a location for the Class without charging
Contractor any rental fees, unless otherwise agreed by the parties. The Contractor will

RIC JENNINGS Page 1



request dates and times for the Classes and the City will inform the Contractor if the
facility is available . It is the Contractor's sole responsibility to request these
dates/times, the City will not schedule the Contractor's Classes for them.

3.4 Refund Processing. City shall provide refunds to participants when:

3.4.1 The participant drops the Class before the second Class meeting;

3.4.2 The participant drops a one (1) day or more workshop five (5)
business days before the workshop begins ; or

3.4.3 The Class is canceled by the City or Contractor. In the latter
instance , the Contractor must provide the City with all required paperwork.

3.5 Class Roster, Sign-Out and Attendance Sheets. City shall provide Class
rosters, sign-out sheets and attendance sheets to Contractor online via
http ://newportbeachca.gov/index.aspx?page=1432. Contractor is responsible for
requesting log-in and password information from the City.

4. CONTRACTOR DUTIES

4.1 Contractors. Contractor hereby certifies that he/she or any subcontractor,
representative or employee (collectively "Representatives") who will be teaching the
Class or assisting in teaching the Class are qualified to do so, and qualified to perform
the services described above and in the Program outline submitted to City. Contractor
is responsible for all Class curriculum development. Contractor is responsible for
train ing, supervis ing, evaluating , scheduling, and any other requirements by law for all
Representatives. Contractor warrants that it will continuously furnish the necessary
personnel to provide the Program or Classes as contemplated by this Agreement.

4.2 Representatives. Contractor shall provide the City with the name(s),
address(es) and phone number(s) of all Representatives who will be providing any
services pursuant to this Agreement. All Representat ives of Contracto r must comply
with the Fingerprint Policy (see Section 8). All Representatives must be able to provide
proof of legal right to work in the United States.

4.2.1 Representative Approval Form. Attached as Exhibit A, and
incorporated herein by reference , is the Representative Approval Form ("Form"). Each
Contractor Representative is required to obtain the written approval of the Recreation
and Senior Services Director prior to performing any services under this Agreement.
Prior to Contractor using any Representative to provide any services pursuant to this
Agreement, Contracto r shall submit to the City a completed Form for each
Representative that Contractor desires to use to provide services pursuant to this
Agreement. Contractor, at the sole discretion of City, shall remove from the Program
any Representat ive assigned to the performance of services pursuant to this Agreement
upon written request of City.

4.3

~
Please initial the statement that applies:

I will not be us ing Representatives or employees.

RIC JENNINGS Page 2



o I will be using Representatives. Any completed and approved Form
shall be incorporated herein by reference. Contractor shall not
authorize any Representative to provide services pursuant to this
Agreement unless and until the Recreation and Senior Services
Director has approved in writing the completed Form for that
individual Representative.

4.4 Subcontracting. Contractor shall not subcontract or assign any portion of
the rights, obligations or duties required under this Agreement, without first obtaining
prior written approval from the City. Subcontracts, if any, shall contain a provision
making them subject to all provisions of this Agreement.

4.5 Supplies/Equipment. Contractor shall be responsible for providing all
supplies, equipment, personnel , materials, and any additional publicity desired for the
class, at Contractor's sole expense . Contractor shall also be responsible for repairing
and maintain ing all equipment and supplies in good working condition.

4.6 Anti-Discrimination Laws. Contractor agrees and certifies that, except as
permitted by law, no person shall, on the grounds of race, religious creed , color,
national origin, ancestry , age, physical disability, mental disability, medical condition ,
including the medical condition of Acquired Immune Deficiency Syndrome (AIDS) or any
condition related thereto, marital status, sex, sexual orientation or any other
impermissible basis under the law, be excluded from participation in, or be denied the
benefits of the services provided pursuant to this Agreement, and Contractor agrees not
to discriminate on said grounds in the hiring and retention of employees and
Representat ives, unless authorized under Section 12940 of the California Government
Code. Contractor shall, where applicable , conform to the requirements of the
Americans with Disabilities Act in the performance of this Agreement.

4.7 Class Size. Contractor shall determine the minimum and maximum
number of participants required for each Class to ensure the quality and safety of the
Class participants . Contractor or Contractor's authorized representative is required to
attend the first Class meeting of all Class offerings advertised in the Newport Navigator
and/or OASIS News unless Contractor cancels the Class three (3) business days prior
to the start date, with the prior written approval of City. In the event of such approved
cancellation , Contractor shall be responsible for informing all registered participants. In
the event that the minimum number of participants is not met by the first Class meeting,
the Class shall be cancelled and the Contractor shall not be compensated for attending
the first meeting or for any cancelled Class. Contractor shall not be obligated to provide
any additional services in regards to the cancelled Class. If the minimum number of
participants is met or exceeded , the Class shall be held as scheduled (even if any of the
initial participants subsequently drop the Class), subject to Section 14 of this
Agreement. If the demand is such that an additional Class could be offered , it shall be
taken under consideration and negotiated between City and Contractor . If class(es) are
cancelled for two (2) consecutive quarters due to lack of enrollment, the class will not be
scheduled again until City determines that public demand has increased.

4.8 Use of Non-City Facilities for Classes. If Contractor desires to conduct the
Class at his/her place of business, or some other non City-owned site or facility,
Contractor must:
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4.8.1 Notify City at least twenty-four (24) hours in advance;

4.8.2 Provide sufficient parking for all participants;

4.8.3 Post signs at the site to direct participants to the location of class;
and

4.8.4 Allow access to City staff to the location when requested .

4.9 Absences. Contractor shall obtain permission from City one (1) week prior
to any planned absence from the class. In the event of illness, Contractor is required to
notify City and Participants twelve (12) hours prior to any Class cancellation .

4.9.1 City urges Contractor to get a substitute Representative whenever
possible instead of cancelling Classes. Contractor shall obtain City's prior written
approval of any substitute Representative. Any substitute Representative must have
completed a criminal background check pursuant to Section 8 prior to teaching any City
Programs or Classes and must have an authorized Representative Approval Form on
file with the City.

4.9.2 When cancelling a Class , Contractor shall contact all participants
as soon as possible.

4.10 Contact Information . Contractor is required to notify City in writing of any
name, address, telephone number, email, website or direct deposit payment changes
within forty eight (48) hours of such change.

4.11 Contractor Informational Meeting . Contractor or Contractor's authorized
Representative or employee shall attend the Annual "Contractor Informational Meeting"
that will be held in the Fall.

4.12 Camp Participant Emergency Waiver Form Requirements. All Contractors
who offer camps shall require all participants to complete and return to Contractor, or
his/her designee, on or before the first day of camp, a City issued "Emergency Contact
Information Form".

4.13 Sign-Out Sheets. All Camp Contractors with participants ages 10 years
and younger, must have a legal guard ian sign out each Class participant after each
Class . Sign out sheets along with Attendance sheets are available to the Contractor
online through their instructor login.

4.14 Other Requirements. Contractors shall:

4.14.1 Cooperate fully with all reasonable requests from City staff;

4.14.2 Maintain the highest degree of participant safety possible ;

4.14.3 Immediately report to the Recreation & Senior Services Office any
injuries as a result of Class participation;
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4.14.4/njuries or Damages. Immediately report to the Recreation and
Senior Services Office any injuries as a result of Class participation, damages to the
classroom or Program facility that could cause potential injury to a Class participant,
and/or other needed maintenance repairs . Contact the Recreation and Senior Services
Office staff by phone or email;

4.14.5 Clear all participants from the designated Class area at the end of
Class time unless participants continue to use public City facilities for personal use
without conflict with other scheduled activities and in accordance with posted hours and
availability limitations;

4.14.6 Ensure that any music or sound system is kept at levels that will not
interfere with other classes or create a public disturbance/nuisance;

4.14.7 Close and secure the room or building at the end of each Class;

4.14.8 Turn off any lights , heat , air conditioning , or other utilities when
Class is finished;

4.14.9 Complete and return the quarterly "Contract Class Schedu le"
requested by the City if Contractor wishes to be a part of the marketing materials ;

4.14.10 Know facil ity rules and regulations and provide pertinent
information (i.e. refunds) to participants;

4.14.11 Pay a $20 lost key/replacement fee when Contractor
requests replacement key; and

4.14.12 Abide by all City policies and procedures including, but not
limited to, the requirements set forth in the Newport Navigator and OASIS News and the
current Contractor Handbook which is incorporated herein by this reference .
Contractor's signature on this Agreement signifies acknowledgement of receipt of the
Contractor Handbook.

4.15 Contractor Photo ID Badge. Contractors and their Representatives are
required to wear a City provided Contractor Photo ID Badge at all times while engaging
in services for the City. Contractor shall be required to pay $5.00 for any lost or
replacement Contractor Photo ID Badge. Contractor Photo ID Badges are distributed
upon renewal of their Agreement with City.

5. NOTICES

5.1 Unless otherwise indicated, all notices, demands, requests or approvals ,
including change of address notices , to be given under the terms of this Agreement
shall be given in writing, and conclusively shall be deemed served when delivered
personally, or on the third business day after the depos it thereof in the United States
mail, postage prepaid, first-class mail, addressed as hereinafter provided . All notices,
demands, requests or approvals from Contractor to City shall be addressed to City at:

Attn: Racquel Valdez, Recreation Superv isor
Recreation and Senior Services Department
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City of Newport Beach
3300 Newport Blvd.
PO Box 1768
Newport Beach, CA 92658
Phone: 949-644-3156
E-mail: recreation@newportbeachca .gov

5.2 All notices , demands, requests or approvals from City to Contractor shall
be addressed to Contractor at the contact information provided on page 13 of this
Agreement.

6. INDEPENDENT CONTRACTOR

The parties intend and agree that at all times during the performance of services
under this Agreement that Contractor shall act as an Independent Contractor and shall
not be considered an agent or employee of City. As such, Contractor shall have the
sole legal responsibility to remit all federal and state income and social security taxes
and to provide for his/her own workers compensation and unemployment insurance and
that of his/her Representatives. Contractor also agrees to provide liability insurance as
required by City and described more fully below. City shall not be liable for any
payment or compensation in any form to Contractor other than as provided herein. City
reserves the right to employ other independent contractors and Contractors who teach
the same or similar classes. City shall provide Contractor with IRS 1090 or other
applicable IRS forms at the end of the calendar year for all fees paid to Contractor.

7. INSURANCE

7.1 General Liability Insurance. Contractor must provide and maintain at all
times general liability insurance in an amount not less than one million dollars
($1,000,000) per occurrence for bodily injury, personal injury, and property damage .
The policy shall carry a general liability special endorsement naming the City of Newport
Beach, its elected or appointed officers , employees, agents and volunteers as additional
named insured in the amount of one million dollars ($1,000 ,000) per occurrence.
Evidence of insurance certificate shall be sent to the Recreation & Senior Services
Department and must be approved by the City Risk Management or their designee prior
to the first Class/day of instruction.

7.1.1 Contractor shall have the option of purchasing coverage through
the City of Newport Beach's Special Event insurance program, or through Southern
California Municipal Athletic Federation ("SCMAF") or providing his/her own coverage .
If a Contractor elects to obtain his/her own coverage, said coverage must have the
policy limits described above and be provided by an insurance carrier with a Best's
Insurance Guide Rating of A- (or higher) and Financial Size Category Class of VII (or
larger).

7.1.2 Contractor's insurance coverage shall be primary insurance and/or
primary source of recovery as respects to City, its elected or appointed officers, agents,
officials , employees and volunteers with respect to all claims, losses or liability arising
directly or indirectly from the Contractor's operations or Service provided to the City.
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Any insurance or self-insurance maintained by City, its officers , officials , employees and
volunteers shall be excess of the Contractor's insurance and shall not contribute with it.

7.1.3 Said policy must also provide a written thirty (30) day notice of
cancellation (ten (10) day written notice for non-payment of premium) to the City of
Newport Beach Recreation & Senior Services Department, at the following address:
P.O. Box 1768/3300 Newport Boulevard, Newport Beach, CA 92658.

7.2 Workers ' Compensation Insurance . By executing this Agreement,
Contractor certifies that Contractor is aware of and will comply with Section 3700 of the
Labor Code of the State of California requiring every employer to be insured against
liability for workers ' compensation or to undertake self-insurance before commencing
any work. Contractor shall carry the insurance or provide for self-insurance required by
California law to protect said Contractor from claims under the Workers' Compensation
Act.

7.2.1 The insurer issuing the Workers' Compensation insurance shall
amend its policy by endorsement to waive all rights of subrogat ion against the City, its
elected or appointed officers, agents , officials , employees and volunteers. Contractor
shall submit to City, along with the required certificate of insurance a copy of such
waiver of subrogation endorsement.

7.2.2 In the event Contractor has no employees requiring Contractor to
provide Workers' Compensation insurance, Contractor shall so certify to City in writing
prior to City's execution of this Agreement.

7.3 Automobile Liability Coverage. Contractor shall maintain automobile
insurance covering bodily injury and property damage for all activities of the Contractor
arising out of or in connect ion with work to be performed under this Agreement,
including coverage for any owned, hired, non-owned or rented vehicles, in an amount
not less than one million dollars ($1,000,000) combined single limit for each occurrence,
or as approved by the City's Risk Manager or his/her designee.

7.4

~

D

Please initial the statement that applies:

Contractor is providing a copy of the General Liability Insurance with
Additional Insured Endorsement that meets the above requirements.

Contractor shall be utilizing the City provided insurance through
Southern California Municipal Athletic Federation ("SCMAF") and will
pay all required fees billed on a quarterly basis by the City. I have
reviewed the Contract Contractor Handbook for complete
information. Please note that SCMAF does not provide coverage for
Worker 's Compensation or Automobile Insurance Liability.

8. FINGERPRINTS AND CRIMINAL BACKGROUND CHECK

8.1 All Contractors and their Representatives must submit to and pass a
criminal background investigation by providing a complete set of fingerprints to the City
at least thirty (30) calendar days prior to teach ing, substituting for Contractor, or
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assisting with any Class. Such Contractors and their Representatives are required to
submit fees in the amount of up $73 per person to the City of Newport Beach,
Recreation and Senior Services Department, to cover all costs associated with
fingerprinting through the City of Newport Beach Police Department and the Department
of Justice. Fingerprints may be required to be updated every five (5) years.

8.2 In addition, all Classes involving minors age seventeen (17) or younger
must be taught in an open atmosphere where parents and guard ians are able to
observe Class instruction, if so desired . At no time can the parent or guardian of a
minor be denied access to a Class.

9. TRANSPORTING OF MINOR PARTICIPANTS

9.1 Unless the Program specifically involves travel or transportation of minors
to an offsite iocation , Contractor, or Contractor's Representatives, shall not transport
any minor participant by vehicle or otherwise .

9.2 If, after the conclusion of any Class session, a minor participant has not
been picked up, Contractor shall make every effort to contact the minor participant's
parent , legal guardian , or other authorized individual to whom the minor may be
released. If no contact can be made with any of the above individuals, Contractor shall
contact the City Recreation Supervisor or Recreation Manager at the Recreation &
Senior Services Office at (949) 644-3151 (Monday through Friday, 8 a.m. to 5 p.m.), or
the Park Patrol Division at (949) 795-2381 (Monday through Friday, 5 p.m. to 9 p.m. and
Saturday and Sunday, 9 a.m. to 5 p.m.). During all other hours, Contractor shall contact
the Watch Commander at the Newport Beach Police Department for assistance at (949)
644-3730.

10. CONFIDENTIALITY; OWNERSHIP OF DOCUMENTS

All Class rosters, participant addresses and contact information, and any other
such information or documents compiled by City and provided to Contractor, shall
remain the property of City. Contractor shall not release such information to others
without the prior written authorization by City. Contractor shall not use such information
for any other purpose than those authorized by City. All Class rosters, Class participant
addresses and contact information, shall be used by the Contractor solely for
administration of Classes and performing City business . Contractor will take reasonable
steps consistent with the law to prevent distribution of such information . Contractor's
obligations under this Section shall survive the termination of this Agreement.

11. USE OF NAMES AND LOGOS; ADVERTISING, PRESS RELEASES AND
PUBLICITY

Contractor shall not include City's name, logos or insignia, or photographs of the
Class site or participants, in any publicity pertaining to Contractor's services or Class in
any magazine , trade paper, newspaper, radio or television production , Internet, or other
printed or electronic medium without the prior written consent of City and participants.
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12. BUSINESS LICENSE

Newport Beach Municipal Code Chapter 5.04 provides that every business
operating in the City must obtain a business license prior to conduct ing business in the
City, and pay the required business license fee. This ordinance applies to businesses
operating at commercial or residential locations within the City, or using a City of
Newport Beach address or P.O. Box for receiving mail. The City Business License Fee
is an annual tax, due every twelve (12) months. Contractor agrees to obtain a City
business license as required by Chapter 5.04 and provide proof of compliance annually.
Business License Applications are available in the Revenue Division Office in Newport
Beach City Hall. In certain circumstances, Contractor may be eligible for paying a
reduced Business License Tax, which is known as an Apportioned Business Tax. A
Declaration for Apportioned Business Tax is available in the Revenue Division Office at
City Hall. A copy of your Business License must be submitted with this Contract.
All Contractors must have a valid business license.

13. INDEMNIFICATION

13.1 General. Contractor shall indemnify, defend and hold harmless City, its
elected and appointed officers, employees, agents , representatives, the City Council ,
boards and commiss ions ("Indemnified Parties") with respect to any loss, liability, injury
or damage that arises out of, or is in any way related to, the acts or omissions of
Contractor, his or her employees, representatives, officers and agents in the course of
performing services under this Agreement; however, Contractor shall not be required to
indemnify City from any claim arising from the sole negligence or willful misconduct of
the Indemnified Parties.

13.2 Intellectual Property. Contractor shall defend , indemnify, and hold
harmless the Indemnified Parties from any claim of infringement or other proceedings
brought against City for any intentional or unintentional violation by Contractor of the
legally protected rights of any third parties, with respect to works performed , logos
displayed , or written or digital materials provided by Contractor and used during the
performance of this Agreement. Such legally protected rights of third parties include but
are not limited to trade secrets, moral rights, proprietary acts , U.S. patents , trademarks,
service marks and copyrights vested or issued as of the effective date of this
Agreement. If Contractor will be providing a public performance of musical
compositions or arrangements that are subject to a license held by a third party, it is the
responsibility of Contractor to obtain the appropriate license to perform the material prior
to the public performance.

14. TERMINATION

City has the right, at its sole discretion and with or without cause, to term inate
this Agreement at any time by giving three (3) calendar days prior written notice to
Contractor. In the event of termination under this Section, City shall pay Contractor on
a prorated basis for any Classes or Programs that were actually taught by Contractor, if
any, up to the effective date of termination.
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15. CLAIMS

Unless a shorter time is specified elsewhere in this Agreement, before making its
final request for payment under the Agreement, Contractor shall submit to City in
writing , all claims for compensation under or arising out of this Agreement. Contractor's
acceptance of the final payment shall constitute a waiver of all claims for compensation
under or arising out of this Agreement except those previously made in writing and
identified by Contractor in writing as unsettled at the time of its final request for
payment. The Contractor and the City expressly agree that in addition to all claims filing
requirements set forth in the Agreement, the Contractor shall be required to file any
claim the Contractor may have against the City in strict conformance with the
Government Claims Act (Gov!. Code §§ 900 et seq.).

16. STANDARD PROVISIONS

16.1 Compliance with all Laws. Contractor shall, at its own cost and expense ,
comply with all statutes, ordinances, regulations and requirements of all governmental
entities, including federal, state, county or municipal , whether now in force or hereinafter
enacted.

16.2 Waiver. A waiver by City of any term , covenant, or condition in the
Agreement shall not be deemed to be a waiver of any subsequent breach of the same
or any other term , covenant or condition .

16.3 Integrated Contract. This Agreement represents the full and complete
understanding of every kind or nature whatsoever between the parties hereto, and all
preliminary negotiations and Agreements of whatsoever kind or nature are merged
herein. No verbal Contract or implied covenant shall be held to vary the provisions
herein.

16.4 Conflicts or Inconsistencies. In the event there are any conflicts or
inconsistencies between this Agreement and the Exhibits attached hereto, the terms of
this Agreement shall govern.

16.5 Amendments. This Agreement may be modified or amended only by a
written document executed by both Contractor and City and approved as to form by the
City Attorney.

16.6 Controlling Law and Venue . The laws of the State of California shall
govern this Agreement and all matters reiating to it and any action brought relating to
this Agreement shall be adjudicated in a court of competent jurisdiction in the County of
Orange, State of California.

16.7 Equal Opportunity Employment. Contractor represents that it is an equal
opportunity employer and it shall not discriminate against any subcontractor, employee
or applicant for employment because of race, religion , color, national origin, handicap ,
ancestry, sex, age or any other impermissible basis under law.

16.8 Interpretation. The terms of this Agreement shall be construed in
accordance with the meaning of the language used and shall not be construed for or
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against either party by reason of the authorship of the Agreement or any other rule of
construction which might otherwise apply.

16.9 Severabil ity. If any term or portion of this Agreement is held to be invalid,
illegal, or otherwise unenforceable by a court of competent jurisdiction, the remaining
provisions of this Agreement shall continue in full force and effect.

16.10 No Attorney's Fees. In the event of any dispute or legal action arising
under this Agreement, the prevailing party shall not be entitled to attorney's fees .

16.11 Counterparts. This Agreement may be executed in two or more
counterparts, each of which shall be deemed an original and all of which together shall
const itute one (1) and the same instrument.

[SIGNATURES ON NEXT PAGE]
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IN WITNESS WHEREOF, the parties have caused this Agreement to be
executed on the dates written below.

By:- -'---r-:-----=::...L----""-L---"1r-_
Aaro C. Harp
City Attorney

CITY OF NEWPORT BEACH,
A California municipal corporation
Date: \. \ '-0. \$

ATTEST: J, D r: . I~
Date:_ _ ---..:::.U'-V--'=''---:...../-J__

By: dWaMi,c0~
Leilani I. Brown
City Clerk

CONTRACTOR: RIC JENNINGS

SI9nature"1----------------=

Signature

Date

Date

~ \.~ 5 e.»,tlt~<:>
Print Name

Print Name

Print Title

Print Title

Business Mailing Addres , City, State Zip Tax 101 SSN

')/t( - Cfo6 -9¥ I.f I
---=-----,-----=-:,-------

Cell Phone Business Phone Home Phone

~/~~V"PU""J br4 @$h*-K 4-'-uK , ~ c i-
E-mail AddrelS Alternate E-mail

Home Address (if different frorrt business mailing address)

[END OF SIGNATURES]

Attachments : Exhibit A-Representative Approval Form

Alternate Phone _-/ /

'€ JG!(/() f,,{~ t~ .C()~
Business Website

f:\usersloca\shared\working filecontract templateslrecreation templatesVndependent contractor agreement recreation instructor
template final.dotx
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EXHIBIT A
REPRESENTATIVE ApPROVAL FORM

PLEASE PRINT LEG/SLY

CONTRACTOR NAME:, -----,-----, _

REPRESENTATIVE: NAME: _

, ADDRESS: _

CITY , STATE ZIP: _

DATE OF BIRTH: PHONE# _

EMAIL: _

DATESIGNATURE OFREPRESENTATIVE: -="-'-=~ _

CITY USE ONt Y

No
STAFF S IGNATURE/DA TE

No
S TAFF SIGNATURE/DA TE

No
STAFF SIGNATUR E

D ATE R ECEIVED

PHOTO TAKEN: YES No
STAFF S IGNATURE/DATE

CONTRACTOR [
NOTIFIED BY EMAIL'---..J

YES No
S TAFF S IGNATURE/DAT E

ApPROVED BY:

LAURA DETWEILER, D IRECTOR
RECREATION & S ENIOR S ERVICES DEPARTMENT

D ATE




