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permit that the City had required for facilities of this

scale in nature and that was passed into local ordinance

in 2004, that permit was never applied for or received as

well.

So we would say that this operator has been

operating for some period of time avoiding, you Inow,

getting the required permits and licenses.

Secondly, with the findings relative to

parking

MR. ALLEN: Would you please wrap it up.

You've had an extra minute and a half.

MS. OBERMAN: Thank you. I'll take it.

MR. ALLEN: No, I've given you an extra minute

and a half. So go, please.

MS. OBERNAN: Okay. All tight.

Parking. The operator contends -- I've got two

more point. I'll make them quickly.

Relative to the parking, the operator puts in

his completed application that, in addition to the people

that are going to visit and to the residents and to the

faculty, that he is -- that he bas AA meetings, which he

cites to be of 20 people on the premises. There's no way

.Yose that there's parking available for that many people

in that area.

And then lastly, this particular operator has
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dernoñstràted that -- and even appears on a mission that

he is unable to control the bèhavior or actions of his

clients. Find that's a major concern for an area that is

an area that is dominated by families not only that live

there but families whose basic life function is going to

and from school and playing with their kids involves

being in that area. Find we' re more than happy to submit

additional documentation. We'll continue to do so.

thank you.

MR. MATHENA: Bello. Larry Mathena,

M-a-t-h-e-n-a. Find t did submit written comments. . Just

make a few observations hopefully briefly.

I want to make the observation -- and I have

not heard any refutation of Denys' points -- that if

there were a number of local filing requirements that

needed to be made ttat were not made in the past, then,

arguably, the current facility is, to some degree,

illegal.

Find if it is illegal, then they are not an old

facility. They are a new one. Find arguably, a new one

should simply be denied, period. So if the assertions

made are proper, then they are a new facility of excess

size. It should be denied.

Second point I'd like to make -- because I

finally did sit down and read the APA document that is

PRECISE REPORTING SERVICE
800-647-9099
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the.basis, evidently, for relying on how these facilities

can be. Per that definition, this facility, and frankly

everyone else we've seen, is not a group home. It's a

halfway house.

The definition of group bane within what you're

relying upon specifically talks about, quote, unquote,

long term rentals, i.e., years, not months.

And, in fact, that document is very explicit in

saying that a heavier burden should apply to halfway

houses, and that the density should not beso extreme.

land, in fact, it lays out the point that, because of the

transient nature of halfway houses, that an appropriate

standard should be something much more restrictive.

So I have a real problem with saying, oh, we're

complying with general philosophy, you know, stated law

about only one or two per block, when it doesn't apply to

anybody who' s come here yet, period, including these

folks.

Second point -- and I feel compelled to make

this point. And I appreciate, actually, the candor of

this Applicant who goes out of his way to say, "We know

our people will fail.' land, in fact, if we accept this

number at 14 people, that means 56 people a year will go

through their facility.

If that many people -- and assuming they are
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3. all there 90 days, and it may actually be niere, 36

2 percent of their people fail and actually, according to

3 their documentation, you know, will not remain sober

4 during their stay there.

s That means during the course of a single year,

6 they will have 14 people in one facility that can't

7 control themselves relative te alcohol on a single block

a 300 feet from ari elementary school. I'm sorry. J mean,

9 which sort of gets to my point. You know this now. This

10 is part of the public record. J have a real problem just

n in tern of your risk issues.

12 Two more very brief points. I see the red

13 light flashing. Number one, police reports. I have a

14 facility on either side of me. My wife has been

15 threatened. My daughter has now. I have. Ijad frankly,

16 when we get to that facility, I'm going to cane in with a

17 trash can that's about this far away from a gas tank that

18 is scared with cigarette butt burns in it. And I've had

19 the fire department tell me not to bother them.

20 Last point is, if we're going to go through

21 this process, i promise you, I will gather the evidence

22 that it will take to either make people run right or get

23 run out of business.

24 But this gentleitan's observations get real

25 interesting. You have two different things that are
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going to happen. One is you're going to raise all sorts

of privacy issues, horrendous ones.

And secondly, what you're telling us -- and I'd

love to have the police come in -- is to need to call the

police every time anything happens, because that' s all

you folks seem to think matters.

And otherwise, we' re continually subject to

harassment, intimidation and the like. And

it's-- you're setting yourself up that you're going to

need triple the size of the police force because you will

get those calls because you've invited them.

800-647-9099.

NCR 00452

12 MR. ALI.EN: Who would like to follow that?

13 Anyone else?. Is anyone waiting to be last? Someone

14 raisingtheir hand?

15 MR. LISKIN: ltd just like to make sure that

16 the questions I asked are going to be answered.

17 MR. ALLEN: The Applicant will be offered the

18 oppth±unity to respond to this after the public hearing

19 is concluded. Thanks

20 Ms. MC NEISH: Cindy McNeish. I live on the

21 Peninsula. X just have a very --

22 THE COURT: Spell the last name?

23 MS. MC MEISE: M-c, N-e-i-s-h.

24. I have a neighbor and good friend whose two

25 children go to Newport Elementary. And she was picking
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up one of the kids one day. And out of the residencé

2 we're talking about, there was a young man who ran out to

3 get in the car that was right in front of her. And there

4 was another man in that car.

5 And he cane out, got in the car. But he was in

6 the car for 20 seconda, probably, she said. Mid then he

7 took -- ran right back into this facility. And she said,

s "Oh, my gosh. I think I lust witnessed a drug deal."

9 She had nothing to write on, no way to get the license

lo plate number. This car just took off. So now, she

il doesn't let the kids ride their bikes to school. So

12 she's worried about it.

13 And one comment I wanted to make to the

14 operator is I think the principal has only been there

15 maybe two years. Just a thought.

IS MR. ALLEN: Anyone else?

17 Okay. We're going to close the public hearing

18 now. And it's probably appropriate to have the Applicant

19 have the opportunity to respond to whatever he'd like to

20 respond to here. And the one gentleman raised some

23. questions. If there's an opportunity for yèrn to respond

22 to them, this is the time.

23 MR. NEWMAN: Sure. thank you.

24 Mr. Mien, I'm going to answer a few different

25 questions that come up, specifically to Mr. Oberman.
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i: This lady has continually harassed me and my family for

2 the past two years. She's gone out of hr way t spread

3 rumors and innuendos about me personally to the Owners of

4 my building, as well as the tenants of the buildings that

5 t work at.

6 A family member that was the center of her

I rtors called her to ask her to stop spreading rumors

$ about her. Her pattern of behavior was finally

9 documented by the Newport Beach Police Department, as

10 well as Orange County Superior Court.

11 On June 3, 2007, Ms. Oberinan was stopped for

12 failing to stop at a stop sign. No big deal. The

13 problem began when Ms. Obenan provided the Newport Beach

14 police officer false information. For some reason,

15 Ms. Oberman decided to provide the Newport Beach

16 policeman with the address of Newport Coast Recovery,

17 1216 West Balboa Boulevard. She stated she lives on the

18 bay front. I dont t understand why that was. I can only

19 Jaagine what her intentionswere.

20 MR. hLLEN; Now, are you -- is this directly

21 relevant to this proceeding? Because we don't want to be

22 here to impugn tharactek.

23 MR. NEWMMI: It's not impugning character, sir..

24 She's putting my address down of my facility, my drug and

25 alcohol facility, in order to create a statistic there.
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It's not a mistake. She did putdown my address on that

citation, and she was cited for providing false

informat&on to a police officer, because it was sante

flippant move on her part.

She gave a false address, and there was a

reason for lt. She was charged a misdemeanor for

providing this false information, and she was released on

8 her own recognizance. She pleaded no contest and.paid a

9 fine.

This is -- the reason this is pertinent is it

just shows a pattern that she perpetuates. She goes

around and spreads rumors and innuendos, yelling fire in

at theater. And l'in tired of it. This lady has sat

across from me in meetings where I've told her, "I

promise I'll work with you."

And she says, UGreatn We were in attorney's

off IS5. She acts luce she's a. friendly person.

MR. ALL!IN; Lett s go ahead and stick with the

conditions.

MR. NEWMAN: løkay. So now we're going to

go I want.to go to the --. and I'll mention the actual

people that talked. Kristin, whose children -- Ingham,

whose children have had a hard tine on the playground,

and her husband and her had to talk.

We don't have our clients on that place
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anywhere on the weekends. They do not go to that NA

meeting on the beach. They don't go there. We had a

couple of clients go there over the years, but they are

no longer allowed to attend that meeting.

Ms. Oberinan and a few of these other people

know that I personally walk that boardwalk Saturdays and

Sundays to ensure that my clients aren' t out there.

know what's qoing on out there. There's a big problem

out there with that unregulated -- I don't know. - I

shouldn't say unregulated -- meeting that 's going on out

there.

I walk up and down that boardwalk, arid -there's

certainly a lot of people smoking and loitering, and the

City should do something about that. But it's not fair

that I carry the burden of every relish on my shoulder.

We were theze before all these other rehabs. We were

there before Mr. I.iskin. We were there before a lot of

these people that are complaining.

We've done our best to work with everyone. Md

it's not fair that we tre being basically looked at as the

center of all these problems. We have a facility at 1601

West Balboa Boulevard, one behind us, and one over on

-11th Street ownád by the sante operator. We were there

before all three of those facilities opened.

Yet, the City is telling ne I have to lower my
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1 bed count. I lowered from 11 to 16 -- I mean from 29 to

2 18. J¼nd now I'm being told to go to 14, because there'si another facility behind me next to Mr. Myers that he

4 doesn't want there, and it's coming in after the fact.

5 So now, no-t only is Mr. Myers paying the price

6 for that, we're being told that we have to lower our bed

7 count SO We don' t have as high a concentration. When we

8 came there -- and we were the first ones there, there was

9 no high concentration. We were it. Everyone else

10 followed us. We don't follow everyone else.

lt 2\nd, you know, I could go on with people at the

12 last meeting who talked about being within a -- a rehab

13 shouldn't be within a thousand feet of the school. Yét,

14 they're the ones who sold the property to the people that

15 are within a thousand feet of the school.

16 You know, so I don't know who the profiteer is,

17 a broker who sold the property at 1601 West Balboa

18 Boulevard and then comes here and says there's no way a

19 rehab should be within a thousand feet. These people

20 talk about profiteers. You know, t don't know who is

21 more of a profiteer there.

22 Mr. Liskiñ, I don't really want to answer-this

23 man's questions. Okay. I've brought lt up before. Re

24 doesn't have a right to know what my census is. This is

25 private stuff. This is just like taking the pictures.
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If he wants to know crime stata, he can go to the Newport

Beach Police Department just like I did and get this

infonlkatjon.

Idr. Li5kin lives over three-quarters of a mile

away front my facility. i don't know what problems we

cause hi*.. We don't walk by his home. I don't believe

he has children in the school. And I'd Ifle to

know he has ali these questions. t don't know what

we've done to interfere with his lifestyle.

And the people that I am interested in are the

people that tell me that there's something we're doing

that is threatening their children in a way that they

can't live with it, and j don't believe that's the case.

The last lady Who spoke said the principal had

been there two years. She's been there for over five

years. Okay. She's lying to us. Okay.

Anyhow, if there's specific questions that you

want to ask that came up, I -- you know, everything that

was brought up -- we don't go to the meetings on the

beach. We're not on the blacktop. We have one van.

We try to keep our people from going in the

alley, talking on phones, using vulgar language. We do

our best. It will happen, and we will stop it. If that

happens repeatey, we stop it, and we will have the

person leave the facility.
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X want to treat -- you know, as I told

Nr. Myers, who's the only neighbor that has enough

respect to come and actually speak with me, that I would

work with him in any way possible. Re doesn't spread

rumor and innuendo. Re doesn't go around and try to make

stuff up and basically incite a situation.

There's only one person that's close enough to

our facility that's incited this whole thing, and she's a

¿ouple hundred feet away, she said. The other gentleman

who's on 11th Street, next to a unregulated facility, is

absolutely right. There's -- I can't agree more than, ¡

who wants to live next door to a halfway house that

doesn't have anyone watching it? -

I take extreme offense to our place being

called a halfway house. It's licensed by the State.

It's highly regulated. They come out, and they don't

issue licenses freely. lt's a 'very difficult process to

go through.

As far as 14s. Oberman telling us how we weren't

in compliance, we didn't need to have a Federal exemption

permit. We are State licensed. We don't need that

permit. That permit was specifically going to be for

people that are unlicensed facility offering sober

living. That wasn't what we had to do.

I came to the City, t talked to the City about

»BECISE REPORTING SERVICE
800-641-9099

NCR 00459



NEWPORT COAST RECOVERY - 1/12/2009

49

this And if I was given wrong direction, it was only

because i was given wrong directiona by the city. It

wasn't because of something we tried to go around.

Ms. Oberman probably knows -- you know, she

seems to take a lot of pictures and has a lot of

information about all the illegal things we 've done. And

I can tell you' that shoe fits both feet. And a lot of

things are going to be coming up there in the next few

days that are going to make this whole situation a lot

clearer.

But right now, what I'm stating is that these

- people come in - and I understand their problem with

reh&b. But iV s not fair for every problem to be thrust

upon us. We went. We've done our diligence. We've

talked with the pcslice. We've talked with the schools.

The most important thing is we talked to the

schools and the principal. And that's no way to skew

that. Someone can stand out front and, I'll tell you

what, she, can probably get 200 signatures.

Because there's not going to be one parent that

she's going to go up to and say, "Key, listen. Do you.

want to have a rehab in your neighborhood?" I'll sign

it, you know. That's what she wants. And that's what

they're going to get. Nobody's not going to sign that,

and I understand that.
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But we're here. We've been good neighbors, and

we've been here before a lot of these people that were

complaining, and we hope to be here after. But really,

we just want to be judged fairly on what we've done and

what we have accomplished,.

We have men that do very weil in our program.

It's not 18-and 19- and 20-year-aids. We are ait 18- to

80-year-old facility. We have 80-year-old men and

18-year-old men, and everything in between.

Professionals, bank presidents, local doctors, local

attorneys, people that work in this area, people that

live next door to us.

t have a feeling that the view here is that

everyone thatts in treatment is coming from outside this

city, and that's absolutely not true. Arid if anybody

wants to find out that stat, they certainly can go and

find out how many people were arrested in Newport Beach,

how many people are arrested on the Peninsula, and all

those things.

That's not information that we have, and that's

not information that we're willing to provide. Dut it is

successful, if everybody wants to go through the City.

1ny other questions you might have, I'm happy

to answer.

MR. ALLEN: I doh't have any other questions at

50
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the moment.

Mr. Liskin, there were allegations back and

forth. I think we're through with the personal issues.

MR. LXSKIN: ft's not personal. He asked a

direct question, - why ant I concerned?

MR. )tLLEN: It doesn't matter. Everybody's

concerned for one reason or another here, and you don't

have a right to respond to that. Thank you.

Does the staff bave anything in particular that

you would like to propose at the moment?

MR. KIf: Well, I do have a couple of

clarifying connents that I hope might be helpful A

number of the, what, roughly ten people that spoke, a few

many of them asked questions, and I'll try answer those,

and -- with the understanding that t 'zu doing this as

theyt re speaking and trying to be helpful to you,

Mr. Allen, in the guidance.

A couple of folks made an important point about

the Narconon meetings that are on the beach, and

Mr. Newman referred to those as well. I agree that these

are a problem.

And itta been brought to my attention by the

Council member representing this area, as well as the

residents, that we need to exhaust all administrative and

legal abilities we have to make sure that either that use
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is contained in the matter that's not impactful ta the

residents or goes away. The problem we face, of course,

is the beach is open to everyone.

But just so folks in the audience know, I have

tried to conynunicate with Narc -- I'm sorry -- Narcotics

Anonymous. z apologize if I said Narconon. I dici, but I

meant Narcotics Mi.onymous. It's an NA meeting. And I've

Communicated with Narcotics Anonymous to try and meet

with the organizer and to address these problems as best

we can. Só please know that that's underway.

The one gentleman said he did have photos of

those beach meetings. Those are always appreciated as J

work with that organizer to, again, try to change those

meetings. So if you wouldn't mind providing tue with

those at your leisure, please do.

Mr. Z4athena raised some interesting issues

about the American Planning Association standard that I

wanted to address. Be did tálk about the difference

between a community care facility and a halfway house.

I have to disagree with Mr. Newman. I do. think

the Newport Coast Recovery facility is, as the APA would

define it, more of a halfway house. I think that's does

have a negative connotation. I think when the American

Planning Association was discussing it, it was not

intended to. It was to think that this person is halfway

52
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towards reintegrating in society. -

But I'll try to put something up on the screen

to show folks what is coming. What the APA standard

says, and it's Policy 4,

"Halfway houses should be allowed in all

single family zones by a special use permit due

to their multi-family characteristics --

multiple family -- that warrant the extra

scrutiny, provided by the use- permit."

so I don't know that I've characterized it the

same way Mr. Mathena did, that there should be a tighter

standard than one per block. But I do think it does

say right there that,

"Halfway houses are not, per se,

incompatible with single family, but the

heighten scrutiny of a conditional use permit

hearing," which is what we're doing right now,

"is warranted to assure. that the. proposed

halfway house will be compatible with other

land uses in the single family district. The

standards to apply are the same ones used for

other special uses."

So that's just background on how we got to that

statement in the ordinance a full year ago.

MR. MATHENA: Excuse me. I feel compelled to
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observe that s other language in that thing taken

as a whole that are very explicit in saying that these

things are the equivalent of multi-family. They are mors

burdensome, and there shouldn't -- they definitely

shouldn't be applied if you take that as a whole.

tIR. )LLEN: We understand. Its a lengthy

document with a lot cf issues and a lot cf antiquity in

it as well.

MR. KItE: And I'm happy to re-review that.

PRECISE REPOPfl!XNG snvzcz
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This is just, again, my cursory review of a document that

we considered a full year ago.

12 Secondly -- let's see if I had another note

13 that folks brought up. I guess those are an the

14 connents that I had about the questiöns or comments that

15 individuals made.

16 I know, Mr. Allen, you may have some questions

17 more about the ordinance and about that APA standard and

18 block distance, and things like that, So I'm happy to

19 entertain those questions..

20 NR. ALLEN: Please, no more conuuents. You've

23. had an opportunity. You've debated this a 1st, and

22 you've gotten an good opportunity to present all your

23 thoughts. We could go on arguing and debating for days

24 on this.

25 My observations are the city Council, for the
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last couple of years, has been challenged by this issue

as a result of a lot of the political activity and legal

activity by people on the Peninsula and elsewhere.

ì½nd the Council did the best job they could

under the legal constraint that they have to draft an

ordinance that addresses as many of the issues as they

canS in attempts to establish sans standards, and a lot

tighter standards in many instances, incidentally, to

allow the City to regulate these facilities, particularly

that have heretofore been done clearly.

The constraints that would be put on this one

800-647-9099

12 that's before us now are so much more rigid than has been

13 done in the past. One of the biggest issues we tace here

14 is that use permits are very permanent in nature, despite

15 the fact they permit uses that are not othérwise

16 permitted the right in the district where they are

17 allowed to locate.

18 They run with the land. They are permanent

1g covenants, if you will, to the land. They are freely

20 transferable by one owner to another. They are very

21 difficult to revoke or even modify once they are in

22 place. Very difficult. And so these have to be granted

23 with a great deal of care.

24 My sense is that this particular use is right

25 on the border as far as what the City Council was seeking

PRECISE REPORTING SERVICE



i $

3

4

5

6

7

R

NEWPORT COAST RECOVERI - 1/12/2009

56

to address and say this is one too many for this

location.

The Rearing Officer's required to flew the

concentration alone as an issue. The Hearing Officer's

required to address the issue of the changing character

of the neighborhood as a result of the use. And the

Rearing Officer's also supposed to look at the proximity

of other uses, like schools, to the particular use.

This onehas a school in close.proximity. It's

close to at least one other facility. And I noticed in

the staff report that it states the Rearing Officer's

precluded from considering six or fewer facilities that

are in close proximity, and I didn't quite understand

that provision. I wonder if you could just quickly

address that before I go on.

MR.. RIFF: Sure, Mr. Allen. I apologize if

I've inischaracterizecj it. You're allowed -- and I

believe the ordinance allows you to consider an existing

six-or-under.

The issue with this facility is that the 1217

West Bay facility is not existing yet. It's not in

operatioa. We expect it to be in operation, but the

ordinance doesq' t say to consider things that you expect

to be in operation.

MR. ALLEN: Okay. That's what I thought was

PRECISE REPORTING SERVICE
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probably the case, and it makes this whole issue much

atore difficult than the general separation between uses,

for instance, for adult Uses, where you establish a

separation. And that's the begiiining of the end.

In thefl recovery facilities, the City can

attempt to do separations and still not get there because

of the inability to regulate the smallàr ones. But

that's just something that has to be dealt with here in

the legislative process and the hearing process.

So in any event, I guess we're legally

constrained from not being able to consider a use that's

pending and seeking approval right behind this one. But

Balboa Horizons is about 300 feet away.

The concept of concentration, insofar as the

American Planning Association standard is conçerned, as I

read it, has to do with the concept of

institutionalization, that is that when there are several

or a few in close proximity, the concept is that they

become interactive, that it becomes a more

institutionalized zone rather than a residential zone.

And the occupants, therefore, don't have the feeling of

being in a normal residential zone.

Whether that happens here, I certainly can't be

certainS But that's a concept that's advanced, as I

understand it.

PRECISE REPORTING SERVICE
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Mr. Kitt alluded to the fact that there are

some cöncerna that I've expressed with respect to minor

ambiguity but may be major signIficance with 'respect to

this ordinance and specifically the distantisg or

separation that can be -- that is to be applied:

And are you putting that up on the screen now,

by chance?

MR. ¡(1FF: Yes, sir.
MR. ALLEN: The particular issue that finds its

way here is that the ordinance recognizes and addresses

the fact that there are blocks in the City of Newport Sil

the way from 300 feet long to 1200 feet long. And it's

necessary to arrive at some degree of standardization was

my understanding of this ordinance. But I may not be

absoLutely correct in this instance.

And Mr. Kif f and apparently Cäunsel for the

City. have proposed an analysis of that in short order, so

that it could be applieä.

MR. 11FF: Mr. Allen, and for the audience, up

on the screen is the text of the ordinance. And this

is -- I apologize. It's Section D of 20.91(a)060.

These are the findings that the Rearing Officer

has to make, and I'm focusing on D, thatts the one that

Mr. Allen was referring to, where it says that,

wîhe Rearing Officer needs to make a finding

58

PRECISE REPORTING szxviCE
800-647-9099

NCR 00469



.NEWPORT COAST RECOVEfl - 1/12/2009

PRECISE REPORTING SERVICE
800-647-9099

NCR 00470

59

i that the use will be compatible with the

2 character of the surrounding neighborhood. In

3 making this finding or sustaining a finding,

4 the Hearing Officer" -- and then "if appealed

5 to the City Council, shall consider as

6 appropriate the following factors: First one

7 is the proximity of schools and parks, outlets

a for alcoholic beverages."

9 And so these are addressed in the staff report.

io "The second one is the existence of

il. substandard physical characteristics of the

12 area which the use fa located, such as lot

13 width, set backs, et cetera."

14 This proposed facility -- sorry. This existing

15 facility is within the non-standard subdivision area

16 that' s depicted within the ordinance. And basically,

17 that is all of the Peninsula, most of West Newport and

18 Lido Isle.

19 And then -- so if something is proximate to

20 schools, parks, et cetera, and if it exists in the

21 sub- -- non-standard subdivision area, then the Rearing

22 Officer can decide whether, in light of that, it's

23 appropriate to applythe APA standard of one to two such

24 uses per block.

25 And then it discusses this concept that in
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Newport Beach, block differences -- block lengths vary

2 quite a bit. The average calculable block length,

3 though, is 711 feet. The median is 617.

4 So then, it diiects the Hearing Officer to

5 apply the APA standard. in a manner which eliminates those

G differences in block lenths. And then in making the

7 determination, the Hearing Officer is supposed to be

a guided by those blocks lengths.

9 Md then there's an important sentince. It

10 says, "The Hearing Officer shall retain the discretion to

ai- apply any degree of separation of uses which he or she

12 deems appropriate in any given case." And then it refers

13 to the APA docinuent that I had on the screen earlier.

14 So therets some "shalls" and "musts" in there.

15 Therè's alsó "retaining the discretion to apply any

3.6 degree of separation of uses." this was discussed. This

17 was written this way so as not to apply what special

18 Counsel in California -- sorry -- our special Counsel,

19 but looking at what the 9th circuit U.S. District Court

20 of Appeals has said is that a hard and fast standard of

21. say 1,000 feet, or 700 feet, or 300 feet, is not legal in

22 the 9th Circuit.

23 So thus, an ordinance that is created to allowS

24 you, as a Hearing Officer, and then ultimately City -

25 Council, potentially, to use your judgment, look at the
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neighborhood characteristics, look the situation on the

ground.

I apologize. I know that's not helpful.

It's -- it's something that --

MR. ALLEN: It's.descriptive of the problem

we're facing here. And it's -- as you can see, there's

ambiguity and there' s difficulty in application of it.

You just can't simply pull out a ruler on a map or go out

on the street and put down a tape measure and decide

where these uses can go.

There's been a lot of testimony on this one

about the troubles and problems associated with this

particular use. There's no question about that. And

it's all sincere and well intendéd, I know.

I am of a mind that this matter should be

denied. Mr. Riff, do you have a feel for findings that

could be created that would support that concluston in

this instance?

MR. RIFF: Well, just thinking through what the

ordinance says, and we've had to do this as we've

approached each hearing. If, indeed, your inclination is

to issue a denial for this use permit application, the

findings would be a number of things.

One would say that the proximity to Newport

Elementary. The other would be the proximity to Balboa

PRECISE REPORTING uicvi.CE
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Horizons. You also could say that the proximity to the

Christ Church 1icened thy care facility, which is around

Newport El as well.

So I think we could conte back to you with those

findings in support of that, that basically say that it's

more than -- that the APA standard -- that being

consistent with the APA standard would allow you to look

at the distances of these other uses and declare that

this use is not appropriate in this location.

Mr. Allen, in light of what I've just said, is

there a direction that you'd like to give us to further

refine that or to include specific information such as

that in a denial finding for the record?

MR. ALLEN: Yes. My particular concern is what

is the nature -- definition of the block, of the length

of the block, that this ordinance directs be applied?

You've given an interpretation that this is a

non-standard subdivision area, and ergos this average

median block definition may. not be applicable, as I hear

what you're saying. And I may be wrong, and let me keep

going, and then you can réspond.

HR. KIFF: Okay.

MR. ALLEN: But as I read that section, it's my

impression that the intention of the drafters of the Code

and, therefore, the City Council was to establish a

62
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1 criteria in tern's of the length of a block that's

2 applicable throughout the City.

3 So that if there's facilities up on the port

4 streets, the same number would at least be addressed, and

5 same block length would be viewed there as it would in

6 - the Peninsula, despite the fact there's such a difference

7 in density between, let's say, the port streets or any

8 other large residential areas, like Oak Shores and the

9 City, versus Corona dei Mar and the peninsula here, where

10 there 's a lot more people per dwelling unit or per

11 parcel.

12 And that's where I think the consideration of

13 the -- or the discretion, I should say, of the Hearing

14 Officer would come into piay, both in application of

15 xumther of beds and number of units per block that would

16 be applied.

17 And I guess that's what I'm trying to get

:18 through, here, because I'd like to have this resolution

19 prepared denying this facility.contain the proper block

20 application so that the City Council understands what was

22. intended here, assuming this matter gets appealed.

22 MR. KIlT: I see. And the last several

23 sentences you said are consistent with the thinking of

24 the Council, X believe, that in this non-standard

25 subdivision area -- again, this is part of the Peninsula.



NZWPORT cOAST RECOVEfl - 1/12/2009

PBECISE 1EPORTflTG SERVICE
800-647-9099

NCR 00475 1

64

This is within the area that is characterized by shorter

2 blobks .

3 tn this uea, you can decide that just because

4 a block is short doesn't mean you can say -- doesn't mean

5 that you have to say there should be one or two uses on

E that block, that you can expand the distance and consider

1 two blocks or three blocks guided by that roughly 711

8 foot line, and say that, "You know what? In this case, a

9 block should be longer.«

lo So, as a Bearing officer, you would permit one

n or two uses in a longer block -- or sorry, alonger

12 stretch of land. It doesn't necessarily comport with the

13 bLock distances. So I'm reiterating what you're saying

maybe in different words, but I think your uñderstanding

15 is correct.

16 MR. ALLEN: Okay. Obviously the other issues

17 that you rejerencecj are also apparent in this one. This

18 is probâbly an area -- t did not attend City Council

19 hearings or even read the newspaper about this to speak

20 of, but J have my senses that this is concentrated area

21 on the Peninsula was one of the ones that the City

22 Council felt was necessary to address. .And, therefore, I

23 feel as though, as a Hearing Officer, I need to address

24 the concentration in this area. -

25 And so, I would request or require that a
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resolution be brought back, and give yourselves enough

time to.do it as best you can. Jthd at the same tine, we

need to move forward as quickly as we can to deny this

application.

MR. KIF!: Thank you. Well, I'll discuss that

with Debbie and Janet, and we w1l work with your

calendar :to see what -- actually, l'nt not even sure if

this needs to be at a second hearing where the findings

are .--. let's kick that around here.

Do we need to reschedule this for a public date

certain?

MR. ALLEN: Probably should be a fontal

adoption, even though it won't be a public hearing. It

would still just be a formal adoption that would connence

the time running for appeal of the whole tbing.

MR. KIF?: Go ahead, Debbie. Why don't you

fill us in.

MS. LINN: I believe you can make your

determination. You can call for the resolution to

return. The question of whether it needs to be adopted

formally as a hearing item or a minute action, I'm not

sure. -

MR. KIFF: We'llclarify that with Counsel, if

Kit doesn't know it off the top of his head, which he

might.



f
it

n
12

13

14

15

16

17

18

19

20

23.

22

23

24

25

MR. lUFF: ¶en days.

143. LINN: We have ten clays, yeah.

MR. lUFF: Does that seem reasonable?

MS, LIWN: Sure. We'll do it.

MR. Xli?: We'll take care of that then.

MR. ALLEN: Okay. I think my thinking ha been

hopefully sufficiently articulated to support the

determination.

We have the proximity of the school. We have

the concentration of these uses in close proximity here,

and they are set forth in the staff report. Ocean

Recovery and Balboa Horizons and the other owner

recovery, the church down the street, alcohol outlets at

Fry's market, and again, at the American. Legion, all of

which are factors that work together.

pcxsz REPORTING SERVICE
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We do have an opportunity1 Mr. iUlen. We have

2 another hearing on Thursday, the 22nd, for the Kramer

3 Center. That's a continued hearing. At the start of

4 that hearing, you could, by order, execute that

5 resolution for Newport Coast Recovery.

6 MR. MLEN: That's perfectly simple for me, if

7 that gives you. enough tine to do This job. It's a big

e job.

9 MS. LIWN: Oh, t draft of the resolution?

1:0 Yes. It has to go --
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A lot of emphasis, from my perspective, is the

combination of the several together here with the

elementary school. And I dontt want to overemphasize

petitions that' s signed by parents of children just today

and recognize that the emotional responses like this can

be misleading sometimes.

But nevertheless, I think it's a very

significant issue. And the coimnunity obviously feels

that way, or you wouldn't have kept coining back and

bringing it up tine and again, both in writiig and in the

public hearings that we've conducted on this one.

That's asuinmary of my determination. Md

unless does the stafl bave anything else to add?

MR. KIFF: I would just add that the process

from here then, in addition to the hearing -- at the

public meeting at which you would execute that resolution

on the 22nd, the Applicant has an pportunity to appeal

that, and that would be to the City Council.

It's not a de novo hearing. So all of the

material presented to us would be all of the material

that can be considerS by the City Council at that

heating. So that's up to the Applicant, certainly, but I

jest wanted to make sure the folks in the public and the

Applicant knew what the options are from here.

MR. ALLEN: Thank you. And we're adjourned.
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I, the undersigned, a Certified Shorthand

Reporter for the State of California, do hereby certify:

That prior foregoing proceedings were taken

before me at the tinti and place herein set forth; that

any witnesses in the foregoing proceedings, prior to

testifying,, were placed under oath; that a verbatim

record of the proceedings was made by ne using machine

shorthand which was thereafter transcribed under my

direction; further, that the foregoing is an accurate

transcription thereof.

I further certify that I am neither financially

interested in the action nor a relative or - employee of

any attorney of any of the parties.

IN WITNESS WHEREOF, I have this date subscribed

my name.

Dated:__JAN 14 2009

a A.
CSR No. 9266

NCR 00480
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GROUP RESIDENTIAL USE PERMIT HEARING (1122109):
AGENDA
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City of Newport Beach
GROUP RESIDENTIAL USE PERMIT HEARING

AGENDA

This hearing is held In accordance with Newport Beach Municipal Code Chapter 20.91A (Use
Penn Its In Residential Districts).

DATE: -

TIME: ¡.

LOCATION:

HEARING OFFICER:

Thursday, January 22, 2009
4:00 p.m. - 6tO p.m. (Hearing must be conduded or continued by 6 p.m.)
Council Chambers, Newport Beach City Hall @ 3300 Newport Boulevard
Thomas W. Allen

AGENDA ITEM #1

USE PERMIT No.: UP200S-033 (PA2008-104)
APPUCANT: Newport Coast Recovery
SUBJECT PROPERTY; 1216 West Balboa Boulevard, Newport Beach

PROJECTSUMMARY: M application requesting approval of a Use Permit to allow a residential
care façilityto operate an adult alcohol and/or drug abuse recovery treatment facility for males
only. This-application has been flled;in accordance with Ordinance No. 2008-05, which was
adopted by the City Council In January2008. This is not a public hearing item.

AGENDA ITEM #2
USE PERMIT No.; UP2008.038 (PAIOOS-112)
APPLICANT: Kramer Center at Newport Beach, tiC
SUBJECT PROPERTY: 207 lsthstree, Units A & B, Newport Beach

PROJECT SUMMARY: M application requesting approvai of a Use Permit to allow a residential

care facility to operate as-a sober living home" for up to 12 male and female adult resident
clients. This Is an !unllcensed 7 and snore" facility. This application has been filed in accordance

with Oèdlnance No. 2008-05, which was adopts by the city Council In January 2008. This is a

public hearing item continued from December10, 2008.

AGENDA ACtION

Meeting Convened (Hearing Officer)

Agenda Item #1 No Public Hearing

Draft Resolution of Denial, Newport Coast Recovery (UP 2008-OB) (Newport Beach

Cutystaff presentation)

Hearing Officer Determination. The Hearing Officer has asked that he be presented

with a Resolution of Denial for Use Permit No. 2008-033.

3; Agenda Item #2 Continued Public Hearing
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Presentation of the Kramer Center at Newport Beach (SC application (UP2008-.112)

(Newport Beach city staff)

Applicant comments, if any

C) Public hearing opened (Hearing Officer).

I. Comments are limited to comments about the subject property's application
and operations; and

Il. Comments limited to three minutes, unless otheiwise ordered by the
Hearing Officer.

d} Public hearing dosed (Hearing Officer).

Applicant may offer rebuttingorciariMng comments (Applicant).
Hearing officer's questions of Citystafforapplicant.

Hearing Officer determination. Options indude continuance, approval of a use
permit with conditions or denial of a use permit. In the latter two cases, the Hearing
Officer may Instruct staff to prepare the Resolution for his signature.

4. Adjournment (Hearing Officer).

CEQÑ This activity has been determined to be categorically exempt under the requirements of
the Clirnla, Environmental (luaktyAct (CEQA) under Class i (Existing Facilities). This dass of
projects bas ben deter ûwd not to have a significant effect on the environment and is exempt
from QA's provisions.

APPEAL PERIOD: Use Permlt do not become effective untIl 14 days after the date of approvai,
during whith time the decision of the Hearing Officer may be appealed to the City Council.
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GROUP RESIDENTIAL USE PERMIT HEARING (1/22109):
CORRESPONDENCE TO HEARING OvncER
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Brown1 Janet

From: ¡<1ff, Dave
Sent Thursday, January 22,2009 1:15 PM
To: Brown, Janet
Subject: FW Data Request
Attachments: Newport Recovery Resohitlon Review.pdl

FYI.

From: mathenaesqQiaolam [malto:mathenaesq@aotm]
Sent: Thursday, January 22, 2009 11:55 AM
Toe KÌft, Dave
Subject Ra: Data Request

Hi Dave:

Attached is my Input on the Denial Resolution for Newport Coast Recovery.

I am still looldng forward to a few answers from my prior email below.

See you later.

Lany.

Osiginal Message--
Fmm mathenaesu@aoL corn
To: D]Ciflhulcìtyjtwpoft-beackca.us
Sent Wed, 14 Jan 2009 10:07 am
Subject Data Request

In preparing for 1115 West Balboa I note the following:

In both staff writes-ups on January 8 2008 as well as January 2Z 2008- It Is obseived ht regards to
FEP's that 'NO FEP was ever Issued by the City, nor did none apply. City Staff believes that some
facllitiessubjecttotheFEptokltheCitythattheywouldoperateasa'ßandunderbutfacllity
managers submitted a higher resident plan to State ADP.

Ocean Recovery's ADP iicense at 1115 has always been inexcess of 6. lt began operations at 1115
in mid 2004 and separately licensed L

Based on the explanation given- Ocean Recovery should have applied for an FEP at 1115 West
Balboa but apparently ft (nor anyone else) never did.

In Attachment C to the January22 Submittal to the City Counsel- Summary of Comments (page one
of six)- the notorious Denys Oberman is attributed as staling: 'ESling uses need to be legally
compliant.' The Response back was: 'Agreed, generally. Existing uses that have violated the
Moratorium or did not i for an PEP yet should have are ineligible to receive a Use Pennit.
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So- isn't Ocean Recovery ineligible to receive a Use Permit at least at 1115?

1f nót why not?

2. lwoudliketoreviewthetJPfieendanyreIatedconvspofldeflCefO1OCeaflRC0YS00flr
rather than later.

Should I arrange to do so through Theresa?

AND ONE MORE QUES11ON FROM MV JANUARY 13Th EMAIL

Are Ocean Recovery's properties beIng treated as an integrated facility by the City?

Which stars will make the biggest headlines in 2009? Get HO1ItNOOd news. celebrity chotos and morewith the PonES
Toolbar.

2
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Larry Mathena
1125 West Balboi Bóulevaìd

Newport Beach, California 92661

949-752-5115 Extension 18

mathenaesq@aol.com

January 22,2009

Toe Thomas W. Mien, Hearing Officer
David Riff, Assistant City Manger

Subject Newport Coast Recoveiy, LLC
1216 WestBalboa Boulevard

Use Permit UP 2008-033 (PA2008-104)
Draft Resolution of Denial

From: Larry Malkena

Genflanen:

Ihave reviewed the proposed resolution prepared by City Staff deny the Use Permit
indentifled above. Mthough the conclusion of the resolution is the right one- many of the
determinations made within the resolution sean inappropriate.

The focus scans to be on explicitly defining a few reasons why the pennit is being
denied and at the same time capitulating on all other points for no apparent reason.

For example:

The resolution states:

NBMC §20.91.035 (A) Finding No.1: That the proposed location of the use is in
accord with the objectives of this code and the purposes of the district in which the
site is located.
*10S

(Because) "(a)pprvval of a use permit would Include a condition limiting the
continued use of the theility to a maximum of 14 residents."

The direct testimony ofthe applicant was that be objected to this reduction. Therefore,
sistinE this as a completed (accepted) finding is incorrect

I
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A proposal regarding occupancy had merely been made by City Staff. The only response
on record is Applicant's rejection of the proposal to state this as a finding is both
erroneous and I believe unnecessary.

The resolution then goes on to state:

NliMC §20.91.035(A) Finding No3: That the proposed use will comply with the
provisions of this code, including any specific condition required for the proposed
use in the district in whith it would be located.

The facility, as conditioned through a a permit, would comply with the
operational standards of 20.91A.05O of the NBMÇ as outlined in Finding 13 of
NI3MC §20.91AS60 describedin Section 2 below.

This is mere speculation- and is unnecessary for this resolution and in fact tmnecessaiily
reduces the City's ability to deal with this Applicant both now and in the flaute. As far
as I know- no conditions of use for use permit were fonnally presented and formally
accepted. Unless and until they were- the conclusory (and favorable to Applicant)
language above is unnecery and improper.

Then the resolution dtcs

NBMC §2051.035 Finding No.4: If the use is proposed within a Residential
District (Chapter 20.10) or in an aren where residential uses are provided for ht
Planned Community Districts or Specific Plan Districts, the use Lv consLvtenr with
the pwposes specified bi Ozapto 20.91A and coiybnitv to all requfrements ofthat
Chapter.

The proposed use is a non-cothmiing use as specified In Chapter 20.9 IA of the
NBMC and an application for a use permit to continue the use bas been filed by
Newport Coast Recovery, the project applicant, consistent with the requirements
of Chapter 20.9 IA. Approvai of the Use Permit would include conditions of
approval requiring the continued use of the subject property as a residential care
facility to be operated in a manner that will restrict the potential for secondhand
smoke impacts to neighboring propetlies, will ensure that contact Information for
the facility is available at all times, maximum resident occupancy of the facility
will be limited to 14 res¡dents equivalent to two persons per dwelling unit; the
facility will operate pursuant to the terms of the license issued to the facility by
ADP, other certifications, as apptnpña will be obtained by the facility, and the
names of all owners of the facility will be available to the City.

This language above is not true. Clearly In rejecting the application the use is not
"consistent with the purposes specified i. Chapter ZOilA and conforms to all
requirements of that Chapter." The determination to the contrary exists In the
analysis of Sùtlon 4 of the resolution, that "Findings Band D of NBMC §ZOSIAS6O
cannot be made."

2
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1ln additloa that applicable standard of law is not to operate in a manner that will restrict
thepotential fix secondhand smoke impacts to neighboring properties"- k is to not allow
secor,dhand smoke to be detected on adjoining part not to restrict the potential.

The resolution states:

9. No secondhand smoke can be detectable outside the property." -

:and does so appirently based on the following:

The facilits irrent operational regulations restrict smoking to designated areas
within a courtyard area of te thcility. The courtyard area is enclosed on all skIes
by walls but is open to the sky. Smoking outside of the limits of the enclosed
courtyard area is prohibited.

Even accepting these facts as tule- does not necessarily lead to the conclusion thatno
secondhand smoke can be detectable outside the property. The conclusory language
appears to Maye the Applicant protected- even in theevent that secondhand smoke can be
detected when smoking only occurs wiThin the courtyard teily.

Wlur is the City Staff not requiring that the Applicant comply with law- rather than
simply agreeing with the favorable conclusion of the Applicant- with no direct evidence
presented to support this position? Indeed why are the residents evidently having to bear
the burden ofdisproving this conclusion- and if they do at a Woe time despite the clear
language of the law- will the Applicant be protected and the citizens at risk? Why art
these ovefreaching conclusions being included in a denial resolution in any event?

The resolution states as foliows

2. OperatIons FaCility must comply with state and local law, and the
submitted management plan, Including any modifications required by this Use
Permit.

The operations of this thciity arc in compliance with the State AD? license, and
as conditioned with approval ola use permit for the facility, would be required to
comply with the approved inanagentent plan. Approval oía use permit for the
facility would Include a condition of approval requiring that the applicant obtain
an amended State ADP license to allow a maximum of 14 residents and that
within 60 days of the issuance oía use permit, the applicant confluir, in writing
and with such infonnatlon presented to the City, that the counseling of familial
members not irs residence at 1216 West Balboa Boulevard is acceptable under the
terms of the current ADP license and any future AD? license.

Given that this is a resolution for the denial of a permit- why would not this language
read- in the event that the Applicant successfìiily appeals its denial, that in order (br The

3
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permit to ever be issued that it would only be issued following Applicant's written
agreement to permanently reduce it residency as noted above and submission of the
documentation reducing its residency to the State within- thirty days of such successfiil
appeal-and that Applicant must receive said amended license fiom the State ADP within
60 days of said succeasfiui appeal?

The resolution then states:

NBMC §20.91 £060 FiIIdÎIIg R: The pmpcny and existing structures are
physically suited to accommodate the use.

The City's flawed prior application of the fire code makes this statement simply untrue.
The City has liability for its failure to: the State AD?, the neighbors o this facility, and
the occwants of the facility and. is on notice of its liability. If the Applicant wcrc to be
granted a permit on appeal- the City should enforce its lire safety laws.

I commend the Hearing Officer's decision, but suggest that a caretislly reconsideration be
given to what is conceded in the language ofthc resolution.
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GROuP RESIDENTIAL USE PERMIT HEARING (1/22/09):
PROPOSED RESOLUTION
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RESOLUTION No.____

A RESOLuTiON OF A HEARING OFFICER OF THE CITY
0F NEWPORT BEACH DENYING WITH PREJUDICE USE
PERMIT NO. 2008-033 TO ALLOW AN EXISTING GROUP
RESIDENTIAL USE TO CONTINUE AT 1216 WEST
BALBOA BOULEVARD, NEWPORT REACH, CALIFORNIA
(PA2008-1 04)

WHEREAS, Ordinance No. 2008-05 was adopted by the Newport Beach City
Council on January 22,2008, following noticed public hearings; and

WHEREAS, the adoption of Ordinance No. 2008-05 amended the City of
Newport Beach's Municipal Code (NBMC) relating to Group Residential Uses; and

WHEREAS, Ordinance No. 2008-05 added Chapter 20.91A to the NBMC.
Chapter 20.91A sets forth a process by which existing group residential care facilities,
except faut 4a-licensed drug or alcohol treatment homes seiving abc or fewer clients
and not operating inte rally with other uses, must apply for use permits to remain In
operation beyond February 2009; and

WHEREAS, in order to allow an existing group residential care facility to remain
in operation, a Hearing Officer must find, following a nóticed public hearing, that all four
of the findIngs Identified in NBMC §20.91.035 (A) and all seven of the findings identified
in §20.91A.061) can be met and

WHEREAS, Newport Coast Recovery, located at 1216 West Balboa Boulevard
ÇUse Location') in Newport Beach, California Is today a grocq residential care facility in
an apartment complex housing seven units that is a state-licensed alcohol or drug
residential treatment home for up 29 persons (ADP Ucerise No. 3001 56AP); and

WHEREAS. Newport Coast Recovery (tse") applied for Use Permit No. 2008-
033 to continue its operations as an 18 bed facility under Ordinance No. 2008-05 within
the applicable time period, and a noticed public hearing was held on Monday,
December 8, 2008, it the Newport Beach City Council Chambers where public
testimony was taken, including testimony from the applicant, and this hearing was
continued to Monday, January 12, 2009, also at the Newport Beach City Council
Chambers where more public testimony was received Including testimony from the
applicant and

WHEREAS, both hearings were presided over by Thomas W. Allen, Hearing
Officerforthe City of Newport Beach; and

WHEREAS, the Use LocatIon is within the Nonstandard Subdivision Area as
defined by Ordinance No. 2008-05; and
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City of Newport Beach
Hearing Officer Resolution No._

Page 2 of 9

WHEREAS, proximate to the Use location are the following uses referred to in
NBMC §20.91A.060 (D):

Within 300 feet Balboa Horizons Recovery Services (11 bet licensed
treatment facility located at 1132 West Balboa Boulevard, with an approved
use permit) is one block east of the Use Location, on the same side of the
street
Within 300 feet Newport Elementary School for students In grades
Kindergarden through 5th grade at located 1327 West Balboa Boulevard.
Within 750 feet Christ Church's large (44 children capacity) state-4icensed
clay care center located at 1400West Bathos Boulevard).

4 Within 1250 feet Outlets for alcoholic beverages are the Amencan Legion
Halt located at 215 W. 15th Street nd Fñ/à Market located at 115 E 15th

Street.

NOW ThEREFOREBE if RESOLVED:

Section 1. That Findings Nos.1, 3. and 4 of NBMC §20.91.035(A) can be made
for the following reasons:

NBMC §20.91.035 (A) Finding No. i: That theproposed location of the use Is In
accord with the objectives of this code and the purposes of the district in
whlchthe site is located.

The subject property is located in an R-2 District, and the proposed use as a
residential care facility is a nonconforming use. Nonconforming uses in a residential
district are subject to the provisions of Chapter 20.91A of the NBMC. The proposed
use is in accord with the objectives and requirements of Chapter 20.91A because an
application hasbeenflledtosecureapprovalofauseperñiittocontinuetheuseof
the subject property as à residential care facility In the R-2 District, pUrsuant to
Chapter 20.91A of the NBMC. Approval of a use permit would include a condition
limiting the continued use of the facility to a maximum of 14 residents. The intensity
of the use with 14 residents housed hi 9 bedrooms with 2 persons per bedroom Is
consistent with a typical residential population factor of two persons per dwelling unit
in the R-2 District and the surrounding properties within the R-2 District.

NSMC §20.91.035 (A) Finding No. 3: That the proposed use will comply with
the provisions of this code, Including any specific condition required for the
proposed use In the district In WhiCh it would be located.

The facility, as conditioned through a use permit would comply with the operational
standards of 20.91A.050 of the NBMC, as outlined in Finding B of NBMC
§20.91A.060 described in Section 2 below.
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City of Newport Beach
Hearing Officer Resolution No._

Page 3 of 9

NBMC §20.91.035 Finding No. 4: If the use Is proposed within a Residential
District (Chapter 20.10) orin an area where residential uses are provided form
Planned Community Districts or Specific Plan Districts, the use Is consistent
with the purposes specified In Chapter 20.91A and conforms to all
requirements of that Chapter.

The proposed use is a non-conforming use as specified ¡à Chapter 20.OIA of the
NBM andan application for a use permit to continue the use has been filed by
Newpod. Coast Recovexy, therprect applicant tonsistent with the requirements of
Chapter 2OE91A.Approval of the Use Permit would include conditions of approval
requinng the continued use of the subject property as a residential care facility to be
operated.in a manner thatwillrestñ*the potential for second and smoke impacts to
neighboring properties, will ensure that contact information for the facility is available
at all limes, maximum resident occupancy of the facility will be limited to 14 residents
equivalent to two persoñs per dwelling unit, the facility will operate pursuant b the
terms of the license issued to the facility byADP, other certifications, as appropriate
will e obtained by the facility, and the names of all owners of the factlity will be
available to the City.

SectIon 2. That Findings A and B and Findings E through G of NBMC
§20.91&060 can be made for the following reasons:

NBMò42ó.91A.060 FIndIng k The use conforms to all applicableprovisions of
Section 20.91A.050. These development and operational standards are
summarized as follows:

i. No secondhand smoke can be detectable outside the property.

The facility's current operational regulations restrict smoking to designated areas
within a courtyard area of the facility. The courtyard ars is enclosed on all sides by
walls but is open to the sky. Smoking outside of the limits of the enclosed courtyard
area is prohibited.

2. OperatIons Facility must comply with state and local law, and the
submitted management plan, Including any modifications requIred by this
Use Pennit

The operations of this facility ire in compliance with the State ADP license, and as
conditioned with approval of a use permit for the facility, would be required to comply
with the approved management plan. Approval of a use permit for the facility would
include a condition of approval requiring that the applicant obtain an amended State
ADP license to allow a maximum of 14 residents and that within 60 days of the
issuance of a use permit, the applicant confirm, in writing and with such information

NCR 00514
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City of Newport Beath
Hearing Officer Resolution No.

Page 4 of 9

presented to the City, thai the counseling of familial members not in residence at
1216 West Balboa Boulevard is acceptablò under the terms of the current ADP
license and any future ADP license.

A contact name and number must be provided totho City.

Appropriate names and contact information numbers are provided within the
application. Approvai of a use permit for the facility would Include a condition of
approval requiring the applicant to provide the City withthe appropriate after hour?
names and contact information numbers.

No services requiring a license can be provided If the facility does not have
a license for those services.

The operation plan for the facility provides that only those services pemiitted by the
facility's ADP license are performed within the facility.

There shall be no moro than two persons per bedroom plus ond additional
resIdent, unless a greater occupancy is requested and granted. Occupancy
must also comply with State licensing if applicable.

The facility ¡s licensed for a maximum occupancy of 29 residents. The facility
contains 9 bedrooms currently occupied by two persons per bedroomtr a total of
18 residents. Approval of a use permit for the facility wouldUiclude a condition of
approval requiring the applicant to obtain an amended ADPhcense establishing a
maximum resident occupancy in treatment of 14 persons, the equivalent of two
i° per dw*g unit. This occupan' is consistent with the residential
occupancy design of the building and the occupancy standards of NBMC Section
20.91A.050.

II certification from an entity other than APP's licensing program Is
available, applicants must get that certification.

Approval of a use permit for the facility would include a condition of approval
requiring the applicant to consider the merits of additional certification available to it.
including but not runited to an Orange County Mull Alcohol and Drug Sober Living
certification.

All Individuals and entities Involved In the facility's operation and
ownership must be disclosed.

All employees and management personnel have been disclosed in the application
documentation.
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City of Newport Beach
Hearing Officer Resolution No._

Page 5 of 9

8. No owner or manager shall have any demonstrated pattern of operating
similar facilities In violation of the law.

Accoiding to information provided in the application documentation the owners and
managers of the facility do not own or operate any other similar facility in the City of
Newpoit Beach or in the State of California, and there is no known record of code
violations. The facilitys State.of Califorrñ ADP license is in good standing and is
valid until January 31,2010.

NBMC §20.91A.060 Finding B: The property and existing structures are
physically suited to accommodate the use.

The building is similar to many other residential structures along West Balboa
Boulevard constructed on a lot parcel that measures approximately 62 feet wide by
100 feet deep. The building was constructed in 1949 when the subject property was
zoned R-3. The property was laterrezoned to an R-2 District in 1989 along with
other properties in the area. As a result, the structure is nonconforming structure
permitted. to continue subject to the provisions of Chapter 20.62, "Nonconforming
Structures and Uses," of the NBMC.

The City of Newport Beach Fire Department is the responsible agency for
impnling fire protection of all group residential care facilities and residences.
The subject property has an approved fire clearance from the Çityof:Newpott Beach
Fire Department dated June 6, 2004, for a maximum occupancy. of 29residents as
welles-staff. Separate from the use permit process, the applicant may berequired
to conduct an architectural code analysis of the facility to determine if the facility
complies with existing current Building Codes for this occupancy type, Oi the
Budding Codes eiusting at the time the facility was unttially at the time the facility was
previously Issued a 'fire clearance.

NBMC §2OSIA.O60 Finding E: The operation of buses and vans to transport
residents to and from off-site activities does not generate vehicular traffic
substantially greater than that normally generated by residential activities In the
surrounding area.

A facility van provides transportation for the residents on a weekly schedule
dispersed within the day and among the days of the week só that van transportation
is not concentrated during peak traffic times. Van loading and unloading occurs at
the West Balboa Boulevard frontage that is less congested than the narrower allay
access at the rear of the building. Approval of a Use Permit would Include a
condition of approval restricting loading and unloading of transportation van
passengers to occur within open parking spaces along West Balboa Boulevard and
prohibiting van drivers from stopping or double parking in a traffic Jane.
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NBMC §20.91A.060 Finding F: Arrangements for delivery of goods are made
within the hours that are canpatiblewith and will notadversely affect the peace
and quiet of neighboring properties.

Business products and other packages and goods are delivered to the fadlWs
business office located off-site. From this location, goods are delivered by staff
members to the facility during weekdays between the hours of 9:00 am. to 5:00 p.m.
These days and hours for deliveries are consistent with normal worldng hours and
as such are compatible with and will not adversely affect the peace and quiet of
neighboring properties.

NBMC §20.91A.O60 Finding G: Arrangements for commercial trash collection in
Oicèss of usual residential collection aremadewlthlnhoursthatare compatible
with and will not adversely affect the peace and quiet of neighboring propertles

The applicant contracts with a commercial waste management company which
collects trash twice a week on weelcdays between the hours of 9:00 a.m. and 5:00
p.m. The hours of trash collection are within hours that are compatible with and will
not adversely affect the peace and quiet of neighboring properties.

Section:3,. That Finding No. 2 of NBMC §20.91.035 (A) cannot be made lör the
following reasons:

NBMC §20.91.035 (A) FindinO No. 2: That the proposed location of the use
permit and the proposed conditions under which it would be operated or
maintained will be consistent with the ;Generai Plan and the purposQ of the
district ln.which the' silo Is located; will not be detrinientalto the pût lic health,
safety, peace, morals, conifort, or welfare of persons resIding or working in or
adjacent to the neighboitiood. of such uso; and will not be detrimental to the
properties or improvements In the vicinity or to the general welfare of the city.

Generai Plan policy LU 6.2.7 directs the City to regulate day care and residential
care facilities to the maximum extent allowed by federal and state law so as to
minimize impacts on residential neighborhoods. Approval of a use permit for the
facility would include conditions regulating the use and operational characteristics
related to curfew hours, smoking, transportation of clients off-site, trash collection,
delivery of goods, and types of services provided; however, the continued use of the
subject property as a residential care facility in the Use Location would be
detrimental to the public hèalth, safety, peace, morals, comfort, orwelfare of persons
residing or working in or adjacent to the facility.

The Use Location is proximate (within 300 feet) to Newport Elementary School
located at 1327 West Balboa Boulevard and proximate (within 750 feet) to Chnst
Chuith by the Sea's Children's Center, a large day care facility liçensed by the State
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of California Department of Social .SeMces located at 1400 West Balboa BOUleVard
witha capacity of 44thildren. Ibse facilities could be affectedby the Use due to
residents of Newport Coast Recovery using the open recreational area associated
with Newport Elementary School and the potential for residents of Newport Coast
Recovery to loiter, smoke, and. frequently engage in offensive and disruptive
behaviors incompatiblewith nearby schooland daycare uses.

The Use Location Is proximate (within 1250 feet) of two outlets for alcoholic
beverages (American Legion Hall at 215 W I5' Street and.Fry's Marketat 115 E
15th Street). both within walking distance from the Use Location which allows
residents of the Use convenient access to alcohol sales and service.

SectIon. .4. That Findings B and D of NBMC §20.91A.060cannot be madefor
the following reasons: . . . .

NBMC §20.91A.060 Finding B: The. project includes sufficient onslte parking
foe use, and traffic and transportation Impacts have been mitigated to a
level of InsignIficance.

The NBMC requires off-street paildng and loading spaces for a residential care
factlrtyataratioofonespaceforeverythreebeds Thefacihtyprovidesatotalofsix
off-street parking spaces; and therefore, would meet the NBMC requirements for otf-
street parking for 14 beds with the exception of weekend family counseling sessions
asdiscussedbelow.. ..

Residents completing their Ñst phase of treatment, which includes 30 days Of
residency, are not. allowed to have personal vehicles. Clients completing their
second and third phase of treairnent, which includes an additional 30 to 60 days of
residency, are pemiltted have their personal vehicles at the fadilityif determined by
the facility operator to.be necessary (i.e. fòr use driving to and from work).Approval
of a Use Permit for the facility would include a condition of approvai that the
applicant (1) purchase one. master parking permit froth the City to use for on-street
parking by each dient who is permitted to drive his personal vehicle to and from the
facHity; and (2) restrict the number of clients who reside at 1216 West Balboa who
are permitted to have personal vehicles to a madmum of three.

Newport Coast Recovery conducts regular family counseling sessions on weekends.
Familial counseling for non-residents. while being an important part of the recovery
of resident clients, can significantly impact on-street parking during busy weekends
on the Balboa Peninsula. The use of on-street parking by the facilityon weekends
impacts the availability of on-street parking for use by residents of the neighborhood.

NBMC §20.91A.06O FInding D: The use will bo compatible with the character of
the surrounding. neighborhood, and the addition or continued maintenance of
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the uso will not conMbute to changing the residential character of the
neighborhood, such as creating an overconcentration of reidential care uses in
the vicinity of the proposed use. in making this finding or sustaining such a
finding, the Hearing Officer shall consider, as appropriate; the following factors:

The proximity of the use location to schools, parks, other residential care
facilities, outlets for alcoholic beverages and any other uses WtIiCh could
be affected by or affect the operation of the subject use,

The existenceof substandard physical characteristics of the area In which
the uso Is located such as lot widths, setbacks, narrow streets, limited
available parking, r short blocks, and other substandaS characteristics
which are pervasive in certain areas of the City of Newport Beach,
including portions of West Newport, Udo Isle, Balboa Peninsula, Balboa
island, Corona dei Mar and Newport Heights, which poffioni were dèplcted
on a map referred to as the Nonstandard Subdivision Area presented to the
Newport Beach Planning Commission on September 20, 2007 and on file
with the Director of Planning, and

Whether, in light ofthefactorsapptied ¡n sùbsectlons2o.9lAfll and D2, it
would be appropriate to apply the American Planning Association standard
of permitting one or two such uses per block Median block lengths In
:diffemnt areas of Newport Beach widely rande from 300 feet in the
Nonstandard Subdivision Areas t& as much as 1,422 feet In standard
subdivision aftas. The average calculable block length in much ofthe
standard subdivision areas is 71% feet and the calculable median block
length Is 617 feet. Th. Hearing Officer shaft apply the American PlannIng
Association standard in ail areas of Newport Beach in a manner that
eliminates the differences In block lengths. In making this determination,
the heaiíng officer shall be guided by avenge or median block lengths in
standard subdMslons of the City. The Hearing Officer shall robin the
discretion to apply any degree of separation of usos, which he or she
deems appropriate in any given case. A copy of the American Planning
Associltion standard is on file with the Director of Planning.

The Use location is proximate (Within 300 feet) to Newport Elementary School
located at 1327 West Balboa Boulevard and proximate (within 750 feet) to Christ
Church by the Sea's Children's Center, a large day care facility licensed by the State
of California Depailment of Social Services located at 1400 West Balboa Boulevard
with a capacity of 44 children. These facilities could be affected by the Use due to
residents of Newport Coast Recovery using the open recreational area associated
with Newport Elementary School and the potential for residents of Newport Coast
Recoveiy to loiter, smoke, and frequently engage in offensive and disruptive
behaviors incompatible with nearby school and daycare uses.
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The Use Läcation is proximate (within 1250 feet) of two outlets for alcoholic
beverages (American Legion.Hall at 215W. 15°' Street and Fry's Market at 115 E
;15th .Str4 both within walking distance from, the U Location which allows
residents of the Use convenient access to alcohol sales and service which can affect
the ability of the Use to fully operate as an alcohol rehabilitation facility.

The Use Location us within the Nonstandard Subdivision Area, an area which is
characterized by narrow lot widths, small setbacks, narrow streets, limited available
onstreetand ffre pa*!g, and short blocks..The Use Location, provides six on-
site parking spaces for resident client and facility staff use The operations and
management of the Use require cn-street parking for family counseling on weekends
which impacts the availability of on-street parking for use by residents of the
subdivision In addition, noise associated with the operation of the Use, including
music anø shouting, is audible ta adjacent properties.

The Use Location us proximate to at least one other group residential facilitly with an
approved usé permit for 11 beds at Balboa Horizons is within a block distance. In the
Nonstandard SubdMsion Area that is less than the average calculable block length
oLa standard .subdivisioñ in Newport Beach (711 feet). The APA standard suggests
that no more than «one or two (recovery facility) uses' per block be approved to
avoid block institutionalization Due to the existence of an approved 11 bed facility
wIthin 300 feet of the proposed use This neighborhood would expenence an
Intense concentration of beds unequalled in other parts of Newport Beach with the
approyal of the proposed 18 bed use at Newport Coast Recovery and the 11 bed
use located nearby at Balboa Horizons

SÒCtIOÙ & The HeailngOfflcer hereby ¿elijes with prejudice Use Permit No.
2008-033.

SectIon 6. The action shaN become final arid effective fourteen (14) days after
the adoption of this Resolution unless within such time an appeal Is filed with the City
Clerk in aoe rdance with the provisions of Title 20, Planning and Zoning, of the Newport
Beach Municipal Code.

PASSED, APPROVED, AND ADOPTED this 22M day of January, 2009.

By:
Thomas W. Allen, Hearing Officer
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RESOLUTION No.__

A RESOLUTION 0F A HEARING OFFiCER 0F m city
OF ItWPCRT BEACH DENYING WITH PREJUDICE USE
PERMIT NO. 2008-033 TO ALLOW AN EXISTING GROUP
RESIDENTIAL USE TO CONTINUE AT 1216 WEST
BALBOA BOULEVARD, NEWPORT BEACH, CALIFORNIA
(PA2008-104)

WHEREAS, Ordinance No. 2008-05 was adopted by the Newport Beach City
Coundi on january22. 2008. foWMng noticed public heaxings; and

WHEREAS, the adoption of Ordinance No. 2008-05 amended the City of
Newport Beach's Munidpal Code (I1BMC) Sating to Group ResIdential Uses; and

WHEREAS. Ordinance No. 2008-05 added Chapter 20.91A to the NBMC.
ChapS 20.91A sets forth a procese by with existing group residential cere fadhöes,
except for state-licensed drug or alcohol treatment homes seiving six or fewer clients

. çpjg: l4p with other uses, mint apply for we Petlät$ to remain In
operationbeyoai Febuary2009; and

WtEREAS.In order to allow an existing group residential care dVty to remain
in operation, a Heating Officer rrvst lind Mowing a noticed public hearing, that all four
of the findings Identified ht NBMC §2t91.O3S (A) and afi seven of the findings Identified
in §20,91A060 can be met and

WHEREAS. Newport Coast Recovery, located at 1216 West Balboa Boulevard
ÇlJse Localbfl In Newport Beach, California t. bday a gro.ç residential care facility h
an apartment conçiex housing seven taute that Is a state-Icensed alcohol or drug
residential treatment home foc up 29 penons (AD? License No. 3001 56AP); and

WHEREAS. Newport Coast Recovery ÇUse applied for Use Permit No.2008-
033 to continue Its operations as an 16 bed facility under Ordüiance No. 2008-05 wIthin
the applicable time period, and a noticed pubic hewing was held on Monday.
December 8, 2008, at the Newpoit Beach City Council Chantera where pubk
testimony was taken, Induding testimony from the applicaint. and this hearing was
coMh'iued t Monday, January 12, 2009, also at the Newport Beach City Council
Chantera where more publIc testimony was received Induding testhnony from the
applicant and

WHEREAS, both hearingS were presided over by Thomas W. Men. Heating
Officer for the y of Newport Beadt and
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WHEREAS, the tise Location ¡s within the Nonstandard SubdMs4on Fas as
defined by Ordnance No. 2008-05: and

WHEREAS. proximate to the Use Location are the following uses referred to In
NBMC §20.91&060 (D):

1. WIthin 300 feet Balboa Horfrons Recovety Services (ti bed ftensed
treatment facifity loCated ii 1132 West Balboa Boulevard, with an approved
use permit) k one blod east of the Use Location, on the saine side of the
*eet

2, WIthin 300 feet Nes,ort Elementary School tir students hi aØee
Klndergarden tflgh S" graSsi located 1327 West boa Boulet

3. WithIn 150 feet Chest Church's large (44 chIldren capacity) state-licensed
dayoerecenterlocatedet 1400 Wetsalboa Boulevard).

4 WithIn 1250 feet Outlets for alcoholic beverages are the American Legion
Hall iocatedat2l5W. lstSfrs andFry'sMatlSlocaSdatll5E. 15"

NOW THEREFORE BE if RESOLVED:

Section 1. That Fmdlngs Nos.1, 3. and 40f NBMC §20.91.035 (A) can be made
for the bflowing masont

NBMC 52031.035 (A) FInding No.1: That the proposed location of the use Is In
accord with the objectiva of this code and the pu,pose* cf the disbiöt In
which the site S locate

The stèject property Is located In an R-2 District and the proposed use as a
residentS care facility I, a nonconforming use, Nonconforn*ig uses In a residential
district are subject to the provisions of Chapter 20.81A cf the NBMC. The proposed
use Is in accord with the objeclives and requtrements of Chapter 2031Á because an
app ilcstkjn has been fded to secure approval of a me pennit to continue the use of
the subject property as a residential cam facility in the R-2 District pursuant to
Chapter 20.91A of the NBMC. Approval of a use peint would Irudude a condlion
limiting the continued use of the facility to a maximum of 14 resIdents. The Intensity
of the use wIth 14 resIdents housed inS bedrooms wit 2 penons per bedroom Is
consistent with a typical residential population factor of two persons per dwelling unit
in the R-2 District and the swrouMng properties within the R-2 District.

NBMC 520.91.035(A) Finding 140.3: That the proposed use will comply with
the provisions of this code, Including any specific condidon required br the
proposed use In the district In which lt would S located;
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The facility, as conditioned through a use permit, would comply with the operational
standards of 20.91k050 of the NBMC, as outlined in Finding B of NBMC
§20.91k060 desated In SectIon 2 below.

.118MG §20S1.035Flndlng No.4: lithe vieil proposed within a Residential
District (Chapter 20.10) or In an area where residential uses a's provided for ki
Pknned Community Districts or Specific Plan Districts, the use Is consistent
with the purposes specified In Chapter 2tSlA and conforms to all
reqidreinents of that Chapter.

The proposed use Is a non-oenforming. us. as spedfled bi Chapter 20.91A of the
NBMC and an application for a use pennit to continue the use has been filed by
Newport Coast Recoveiy, the prclect applicant, consistS with the requirements of
Chapter 20.9 lA. ApprovS of the Use Pern* would I dud conditions of approval
requiring the continued use at the sub3ect property ass residential cue fadilty b be
operated in a manier that wit reati the pote dial for Secondhand smoke Inçada to
neighboring properties, will insure that contact infännatlon for the facility Is available
at all limes. niaxhwm resident oaicy of the facility will be itmited to 14 resIdents
equivalent to two persons per dwalhlng St, the fadhlty will operate pursuantb the
terms cf the ¡cense Issued to the faCility by ADP. other certhicailoos. as appropriate
wit be CbWfled by the fadhty, and the nanas of ahi owners of the facility will be
available b the City. -

SectIon 2. That Findings A and B and Findings E through G of NBMC
§20.91k060 can be made forte following reasons:

110MG §ZOISIA.O6O Finding k Th. use cantonna to all applicable provisions of
Section 20S1A.050. These development and operational standards are
sununatizedssfdllows:

No secondhand smalto can be detectable outside the property.

The fadlltys cuire rd operational regulations restrict smoking to designated areas
within a cawtyad area of the facility. The courtyird area Is enclosed on aides by
walls but Is open to the sky. Smoldng ottalde of the india of the endosad courtyard
area Is prohibited. /

OperatIons Facility must comply with state and local bw and the
submitted management plan, Including any modifications reQuired by this
Us. Permit.

The operations of this facility are hi compliance with the State ADP license, and as
conditioned with approval cf a use permit for the facility, would be required to comply
with the approved nan egement plan. Approval of a use pennit for the facty would

NCR 00524



city of Newport Beadi
Hearing Officer Resolution No.

Page 4 of 11

indude a condition of approval roqithig that the applicant obtain an amended State
NW license to allow a ma,dmum of 14 reSet and that withIn 60 days of the
Issuance of a use permit, the applicant nßrm, In wdttig and with sudi Infonnatlon
presented to the City, that the counseling of familial mentors not In residence at
1216 West Balboa ßot4evard is acceptable wider the terms of the cuitent ALP
license and any future ADP license.

L Acoatsetnatneand ntsnbsrniustb.provldedtothectty.

Appropriate names and contact ir*3rmation nunters are provided wIthIn the -

application. Approval oto use panait for the facility would Indude a condlifonof
approval requhirug the applicant to provide the Cky with the appropriate after hours"
naines and contad htmialion numbn

No services requiting a licens, can he provided If the facility does not have
a license for those aiMes..

The operation plan for the faclity provides that only those services permitted by the
factity's ØØ2 license are performed within the fadlity.

There shalt be no mon than So penons per bodroosnphm one additional -

resldent wiles, s greater occupancy Is requested and granted. Occupancy
must also comply with Stata licensing If applicable.

The facility is licensed foc a matan oJpwcy cf 29 resIdent The facility
contains 9 beácoms currently occupied by two persons per bedroom for a total of i.
18 resIdents. Approval of a :pemjt for the facility would Include a condition of
approval requiting the applicant to obtaIn an wnendedADP license establabkig a.
rnaxhnum resident occupancy In Vestment of 14 persons, «"a equivalent Of. two
persons per dwelling SL This occupancy is consistent with the residentS
ocaçwicy design of the budding and the occupancy standards of NBMC Section
20.91k050.

If certlticatlon from an entity other than ADP's licensing prbgrain Is
available applicants must get that certification.

Approval of a use permit for the facility would Includ, a condition of approval
requiting the applicant to cacaber the merita of additional certification avalable to t
Including IM not limited to an Orange County Adult Alcohol and Drug Sober Living
certification.

All individuals and entitles Involved In the facIIIts operation and
own, rehip muet be disclosed.
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M ewçloyees and management persomel have been disdosed hi the applicaton
doctanentabon.

8. No owner or manager shall have any demonstrated pattern of operating
simliarfaciffties in violation of fha law.

Aor*g to Mtrmation provided In the appicafion documentation the owners and
menagen of the fadlty do not own or opereta any other artier ladlity n the City of
Newport Beach or In the Stete of California, and there Is no known record cf code
viola_tone_o oated wtth-the1ev's ob&at.a. The fadity's State of California
hEP license Is In good staidlng.andis valid tflß January31, 2010.

NHMC §20S1A.U6O FInding 2: The property and exlsUng structures
physically suited to accommodate the use.

The buidlig Is alullar b many other residential stnictures along West Balboa
Boulevard constructed on a lot parcel that n*asutes approxImately 62 test wide by
100 fast deep. The bulilng was constructed in 1949 wtienthe s**jed.propedy.was
Zoned R-Z. The property was later rezoned b an R-2 District In teas along with
other properties ht the area. As a resa the structure Is nonnfomtg stsucftre
pemitted b continue atd4ed to the provisions of Chapter 20.62, "Nonoonforning
Structures and LJsesÇ of the PMC.

The City of Newpat Beach Fire Department Is the responaà4e agency for
Implementing fire protection of 41 group residential e. fathtlet and residences.
The stijed property has en approved frs dente from the City of Newport Beach
Fire Department dated June 6. 2O04 for a maximtan occupancy @120 residents, as
well as stati. Separate from th. use - process, the. applicant may he required
to conduct an ardîtertiral gode analysis cl the facflhty b deterntm If the fadrity
conwlles with existing airent Buidlng Codes fur this ocaipaicy type, or the
Building Codes Sating at the time the fadlity was bt1aIy. at the tiTre the tea was
previously tesued s "fra dearance?

NBMC §20.91A.OSO Finding E: Th. ppafjj of buses and vais to transport
residents to and from off'elte activities does - generate valScular traffic
sutislantiatly greater than that normalty generated by residential activities kitS
surrounding aree.

A fadlity van provides transportation for the residente on a weekly schotte
dispersed within the day and among the days of the week so ftj yii
Is not concentrated during trafic lines. Van loading and unloading ocairs at
the West Balboa Boulevard frontage that Is less congested than the narrower alley
access at the rear of the building. Approval of a Use Permit woW include a
cand«Ion of approval restrictIng loading and tmtoadkig of transportation van

ans
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passengers to occur within open parking spaces along West Sta Boulevard and
prohibiting van drivers fron, stopping or double pazldng. Ivi a baille lane.

NSMC §20.OIA.O6O Finding F: Arrangements for delivery of goods ars made
wftliln the hours that are compatible with and will not adversely affect the peace
and quiet of neighboring properties.

Business products and other padìaqes and Oods ere delivered to the fadlity's
business office located off-site. Fron, this location, goods ne delivered by staff
members to the facfly during weekdays between the hours of aûoa.m. to tOO p.m.
These days and hours for dei we consistent with sonnet woddng hours and
as auth we compatible with andwlll not adveisety affect the peace and quiet ofnelbCdng -.

NBMC §2OSIASØO Finding G: Arrangements for commercial trash collection In
excess of usual residential collection n made within hours thàt are compatible
with and will not adversely affect the peace sed quiet of neighboring properties.

'The applicant contracts with a conwnetdal waste menagement company which
collects trash twice a week on weekdays between the hours 'cf tOO ant and tao
p.m. The hours of bash collodion are wltMn hours that are compatLie with aid will
not adversely stied the pesce and quiet of neighboring properties.

Section 3. That Finding No. Zof NBMC2O.9t.O35 (A cannot be gnade br the
following reasons:

NBNC §20S1.035 (A) Finding No. 2; That the proposed location of the rse
pennit and the proposed conditions under whIch lt would be operated or
maintained wIll be consIstent with Ø Gsj pj5 :w4 the purpose of the
district In Which the site S located; will not be detrimental to thé prMlc health1
safety, peace, morals, comfort, or welar. uf persons residing or woddng In or
adjacent to the neighborhood of such use; and will not be detinental to the
properties or Improvements In the vicinityorto the general welfare of the city.

General Plan poky LU 6.2.7 dIrects the City ti regulate day care and residential
care Sdttles to the rnaxînum extort allowed by federal and state law so as to
ndnkubo Impacts on residential neighborhoods, Approval of a use permit for the
facility would Indude conditions regulating the use end operational tha'acterlstics
related b riew hours, smoking, transportador of dienta off-elle, trash cokcdon,
delivery of goods, and types of seMen provided: however, the continued use cf the
subject property as a residential care fectity in the Use Location would be
detimental to the ptI)lic health, safety, peace, morals, comfort, or welfare of persons
residing or working El or adjacent to the fadhty.
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The Use Location Is proximate (within 300 feet) to Newpoxt Elementary School
located at 1327 West Babee Boulevard und proximate ('MUtin 150 feet). b Christ
Chusth by the Sea's Chi&en's Center, a lage day care facility hcensed by the State
of California Deparunent of Sedal Sentes located at 1400 West Babee Boulevard
wtlh e capacity of 44 ch&en. ,These (sottiSes could boa« ed by the Undue to
residents of Newport Coast Reôovery using the open reasatlonal area associated
with Newport Elementary School and the potential for residents of Newport Coast
Recovery b 101W, smoke,. and frequently engage it offensive - disruptive
behaviors hiconçatlble with nearby school and daycare uses,

The Use Location Is proxinats ('MUtin 1250 feet) of lao outlets for alcoholic
beverages (Ñnettcan Legion Haft at 215 W 15' Street and Fry'e Market at 115E
15" Skeet), both within waidng distance from the Use Location which allows
residents of the Use convenient access to alcohol sales and service.

Section 4, That Findings B and D of NBMC §20S1&D60cannotb made for
the k&wfrig mesont

NBMC §2t91A.O60 Finding B: The project Includes sufficient on-alt. parking
for the use and fraffio and franepodatlon knpacts hayo been mWgated to a
level of Inslgnlflcance.

The NBMC reqt*es off-street pasting and loading spaces for a residental cate
facMity at a ratio of one space for every (tasbeds. The fadity prddesa total of six
off-skeet parldng spaces; and therefore, would meet the. NBMC requirements for off-
street pasting for 14 beds with the exception of weekend family counseling sessions
as discussed below.

Reside t coniplethg their tiret phase of treatment, which Indudes 30 days of
residency. we flot allowed b ha* personal vaJdat. Clients completing their
second and third phase of treatment, witt includes si aSWona1 30 b 60 days of
residency, are pemtltted hive thefr persort Sties at the facility If determined by
the facity operator b be necessary (j-e. for use driving Io and from work). Approval
of a Use Permit for the facilty would Include a condition of approval that the
applIcant (1) ptirdiase one master paidng permit from the City to use for on-street
paridag by each dient who Is pennttted b drive his personal vehicle to and from the
fadity; end (2) restrIct the number of dents who reside at 121e West Sabea who
are pernilfied b have personal vehicles to a maximum of thret

Newport Coast Recovery conducts regula famdy counseling sessions on weekends.
Familial counseling for non-residents, whße being an Important part of the recovery
of resident dents, can significantly Impact on-skeet paddng diatig busy weekends
on the Balboa Peninsula. The use of on-skeet patldng by the faclilty on weekends
Impacts the avalSS.ty otan-street pasMig for use by residents «the neighborhood.

NCR 00528
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NBMC *20.SIA.060 Finding Dt The use will be compatible Slththe character of
the sunounding neighborhoa and dio addition or continued maintenance of
the use will not contrlbute b changing the residential character of the
neIghborhood, such as creating an overconcentmtlon of residential ctS Uses In
the vicinity of the propesid: use. In msidng this finding oreustaifling such a
Wmg, the Hearing Officer shall ccnsldeç as appropriata, the fdllowln factors

The proximity of the uso locatIon to schools, partis, other residential caro
facilities, outlets for alcoholic beverages and any other uses Mitch could
be affected by or affect the operatiosi of the subject usc

The existence of substandard pI«sical chajactestatics of the area In which
the tare Is located aridi as loti id, setbacks, nurg« streets, limited
available parting, shaft blocks; and other sititsndsrd Characteristics
Which are pervasive attekilma «the CUy N.*Po*tBeiChi
Including portions of West Newport, Lido Isle, Balboa Peninsula, Balba
Island, Corona del Mar and Newport Heights, which pdrtlöfls >wir. depicted
on smap .Js..,4 b as the Nonstandard SUIJdMSIOII Area presented b the
Newport Beach Planning>tanvflhsalcn on September 20, 2007 and on file
with the Director of Planning, and

Whether, In light of the litten applied in subsections 20.91A.D.1 and D2, It
would be approptiatulta applyths American Planning Association standard
Of pemilthng one oriwo sUch useS per block. Median block lengths In
different areas of Newport Beach widely range *tm 300 feet In the
Nonstandard Stèdivisloti Area b s.s much ¡s 1,422 feet la standard.
subdivision area. The Svetage calculable bloch length In much of the
standard subdivision ateas Is .711 feet and the calculable median block
length Is 811 feet The Hearing Officer shall apply the A,flerksnPlamilnè
Association standard In all flea cf Newport Beach bi a manner that
eliminates the difference. hi block lengths. In making this detennination,
the hearing officer abat be guided by average or median blOck lengths bi
standard subdivisions of the City. The Hearing Officer shall retain the
discretion to apply any degree ofeeparation of uséS, which he oi' she
desune appropriate hi any given case. A copy of the Aan.4an Planning
Association standard Is on file with the Director of Planning.

The tise Location Is proximate (wIthin 300 feet) to Newport Elementary School
located at 13V West Balboa Boulevard and proximate (wimPs 750 feet) to Chist
Chirdi by the Sea's ChU&en's Center, a large day care facility tensed by the State
of CaMorrth Department of Social Ser*es located at 1400 West Balboa Boulevard
with a capacIty of 44 chlithea These bfies could be affected by the Use due to
residente of Newport Coast Recovesy using the open recreational area associated

NCR .00529
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with Newport Elementary School and the potential for residents cf Newport Coast
Recovery to biter, smoke,. and. hequenily engage Si.- offensive and dlsniptive -

behaviors kiconçatible wlth.newby school and daycare a

The Use Location Is proximate (within 1250- feet) of Mv ovileS for aloniloic
beverages (American Leglgnl-'aI ,at:215 w. it Sfreet.snd F,y% Market at 115 .E
15" Street) both wfthhi wsll*ig' distance inn, the Use: Location wt.di Sbwi
reSents otitis Use oenverilent aess to stolid sales and setvice which can affect
the aMity of the Use to hffly.cperateasan alcohol saftilthtlon fedlib'.

The Use Location b witi*i the Nonstandard Subdivision Ñe, an area which Is
diaraderized by nfl lot widths, nl estada, narrow streets, IbSted available
ont and off-street padckt and shouttloda. The Vse Location wavides six cn
alte paildng spaces for resident.. oilerS aad'tty staff. use. The operations aid-
management of the Use require on-street'.park$ trbSyoeunse*ìgonweekends
wNth inpacts the anllb1flty-.« on-*eetPa**!g se by residents. of the
subdivision. In addition, noise aod with the..operation of the Use, includhig
music and shouth-ig, la audible b adjaontprcpesbes.

Plannina Association standard

the nild-ßalboa PenWusula area. The olaceinent otmore.Ihaji,one residential care
fadltv per median block length hi the densely ocoulated nId-ßalboa Fenbijula ares
aseles a atrono Nlkhood of thanos to the tharader of 'the resldenfla( -

neorhoo

Wtiln the 617-loot block where. this use Is located there Is already one .11 betS

NCR 00530
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persons at 1217 W. Bay Avenue, 11* Ia not vet aporoved. and the City by State
(California Health aS Safety Code Section 1183423) must teat fls fadiw as k
treats any sMala mmIv use, Pacas Balboa Boulevard are two residential care
fIiUes wtildi have dosed a we under altent orders to dose by FeSuav,
2009 however. is nctceitSn ISt these faSties will l'i fact rezrfri dosed craSde
W the abatement order. Also, aucas Balboa Boulevard at 1115 and wIthin 300 feet - T:
.J j; !j!!jaS L !: t---itçnt 'dn cj

SectIon 5. The HearingS Officer hereby denies with p,$idce Use Permit No
2008-033.

Scbon t The action Miau become final and etcllve fourteen (14) days after
the adoption of this Reso4ution unless within auth Urne an appeal i. flied with the City
Clerk fri accordance with the piSsions of TItle 20, Plars*tg and inning, of the Newport
Beach Municipal Code.

PASSED, APPROVED, AND ADOPTED this d

Thomas W. Men. Healing Officer

fts, _._..j. ritt s lit or

NCR 00531
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Use Permit Hearings
Thursday, January 22, 2009

Newport Coast Recovery, LP
Kramer Center, LP



I..
Agenda Item #1

Resolution of Denial, Newport Coast Recovery, LP
Notapublichearing

a Agenda Item #2 Kramer Center, LP
Use Permit Hearing

Brief Background on Ordinance 2008-05 (Dave Kirn
Presentation of the Newport Coast application (Roger Mobley)

Applicant's comments, if any
s PublicHearingopened

Comments limited to 3 minutes unless Hearing Officer determines otherwise
Public Hearing Closed
Applicant can return to rebut or clarify comments made

s Questions from the Hearing Officer to the applicant or to City Staff
Hearing Officer's determination -alternatives are

Approve with conditions,
Deny, or
Continue the hearing to a date certain

z
oo



a This is a Use Pèrmit hearing held under NBMC Chapter 20.91(A) - Use
Permits in Residential Districts

s Ordinance 2008-05, effective February 22, 2008, calls oUt this process:
Most existing group residential uses had to apply for a Use Permit to stay in
operations by May 22, 2008.
A Hearing Officer shall make a determination to approve or deny the Use
Perm it.
The Hearing Officer's decision can be appealed to the City Council.
The City Council's decision may not be appealed, but"reasonable
accommodation" may be reqUested. RA requests go before a hearing officer
at a public hearing, and can be appealed to the City Council.

a Ordinance aoo8-o exempts one type of home from the Use Permit
requirement - ADP-Iicensed treatment homes:

Housing six or fewer persons, and
Which do not operate integrally with other facilities (tintegral Facilities").

US District Court Judge James Selna in May 2008 blocked the City from
requiring networked ADP-Iicensed 6 and Unders from going through the
Use Permit process (SLBTS).
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BALBOA PENINSULA (Central Peninsula Area)

Oec*mD.t 2001
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Ocean RecoveryTwo Properties
a Thursday, February, 2oÖ9

City Council Chambers
4:00t06:OOp.m.

Yellowstone Recovery Four Properties in SAH
Combined Use Permit + Reasonable Accommodation Hearing
Thursday, February aa, 2009
City Council chambers
4:00t06:OOp.m.

Others Pending
Pacific Shores Recovery ( homes) - RA hearing
Balboa Recovery ( homes) - RA hearing
Morningside Recovery - RA hearing & UP Hearing



GROUP RESIDENTIAL USE PERMIT HEARHJG (1/22/09):
TRANSCIPT

11287-001 lU J274l4vLdoc
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and

1ÇR?IMER CENTER AT NEWPORT BEACH, LIC

BEPORE TRONAS W. ALIsEN ES, HEARING OFFICER

NEWPORT BEACH, CALIFORNIA
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NEWPORT COAST RECOVERY - 1/22/2009

PRECISE REPORTING SERVICE
800-647-9099

NCR 00542

Public hearing was taken on behalf of

the City of Newport Bèac1ì at 3360 Newport Boulevard,

Newport Beach, California, beginning at 4:00 p.m. and

ending at 4;28 p.m., oet Thursday, January 22, 2009.

before LAURA A. MILLSAP, RPR, Certified Shorthand

Reporter No; 9266.
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APPEARMcBS

For the City of Newport Beach:

RICHARDS, WATSON, GERSHON
BY: PflRICK K. BOBEO, ESQ.
355 5.. Grand Avenue, 40th Floor
Los Angeles, CA 90071-3101
(213) 626-8484

CI?? OF NEWPORT BEACH
BY: DAVE jQpp AsSistant city Manager

JARWr J1NSON BROIÇNJ Associate Planner
3300 Newport Boulevard
Newport Beach, CA 92658-8915
(949) 644-3002

For Kramer Center

COOKSEY, ivoinq, GAQE, flUFFY & W000
BY: DAVID R. COOKSBY, ESQ.
535. fl Boulevard, tenth floor
Costa Mesa, CA 92626-1977
(714) 431-1002

3



NEWPORT COAST RECOVERY - 1/22/2009

NEWPORT BEACH, CMjIP'ORI4XA; THURSDAY, JMItThRY 22, 2009

4:00 P.M. - 4:28 P.M.

MR. MaLEN: Ml right. So we'll open the

agenda for Thursday, January 22. First item on the

agenda is the Resolution of denS4 for Newport Coast

reàovery. We had public hearings on this matter, and we

now bave a Resolution before us to consider for adoption.

S with that preface, would staff like to

report?

MR. lUFF: res, Mr. Allen. t'in going to moveS

to the slide that contains that Resolution. Because as

you pointed out at the last meeting, you directed us to

prepare a Resolution. We did prepare one. We posted it

on the Web site. lind then you, as you're entitled to do,

bad some recowmendations for a change to it. So I wanted

to draw your attention and the audience' a attention to

that change up ou the screen. It's going to come up

here It's towards the end.

It's relating to the finding about -- it's

Finding D, where it talks about compatibility with the

neighborhood. lind the language you'll see in black is

the language that's in the draft that's outside, and then

you'll start to see this struck out and added change.

And this is something that the hearing otficer
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NEWPORT COAST RECOVERY - .1/22/2009

recommende.d being added.

And I'll start, "It's appropriate to apply the

aPA standard to tizia application. Use is located

mid-Balboa Peninsula, which is part of the non-standard

subdivision area."

Md continuing on, you go to the next pa±agra»h

where you say,. 'Within that 607 foot block, where this

use is located, there' s already one it-bed residential

care facility, end that' s Balboa Horizons. And here' s

where i had made some modifications to the phrases you

used.

And it's fair for you to ask me that question

as to why I did this, but within 100 feet. there is an

application pending with the State APP for a facility

housing six or fewer people at 1217 West bay. This is

not yet approved. And the City, by State law, needs to

treát this facility like it treats any single family use.

So we believe it's not appropriate to use that

facility based -- for two reasons, because it's still

pending and because it's a aix-and-under that we 're

specifically excluded from considering as anything but a

single family use.

That the distancing coirinient is not appropriate

to apply to that building. It's very appropriate to

apply to Balboa Horizons, as you did. So that's my

5
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NEWPORT CWaST RECOVERY - 1/22/2009

proposed amendment to your language there. luid again;

that's kind of in the purplish blue on the screen.

luid then it continues on, 9cross Balboa

Boulevard, there are two residential care facilities -

which are closed or under abatement. However, it' s not

certain that these will, in fact, remain closed or abide

by the order." .nd then you note that "Across Balboa

Boulevard at 115 West Balboa, Within 300 feet, is the

122-bed residential facility known as Ocean Recovery.

So if you were amenable to those changes, this

would be the final Resolution that we have prepared for

your signature then.

MR. ALLEN: Do you have concerns over the

reference to the "uses across the street," wacross Balboa

Boulevard" and east or toward west?

MR. LUFF: No. X think the American Planning

Association standards allows you to look around, not

necessarily in a linear way, as to what a block is. But

to look across the street, for instance, we've certainly

done that with other uses, X think the standard does

allow you to consider that.

MR. SLLnI z Mr4 Bobito, do you. have any concerns

over reference to the six-or-less une that's across the

alley front this use?

MS. BROWN: No. We'll defer -- the City's

6
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NEWPORT COAST RECOVERY - 1/22/2009

position is what tite staff bas aaide obviously. So the

City endorses that.

Mit. AlLEN: Okay. I understand the concern

that the City does not bave a right to object or prohibit

or evers regulate the six-or-less use. But it still

is -- it is not the use -- and I'meorry, I can't

remember the exact terminology that the City used in

adoption of its ordinance Thit it's not the single

family -- the traditional single fatly use. It's still

a group facility use.

MR. RIFF Are you referring to the integrated

facilities Concept?

MR. ALLEN: Yes.

MR. tIn': Okay. Yes. I think it's the City's

position, and it's been the City's position, that an

operator that operates a home networked or managed with

other homes is integrated.

However, Judge Sema has directed us, via hie

injunction, not to apply that provision of our ordinance

involving integrated uses.

So I apologize that this is relatively gray, it

Is a gray area. But it's clear to me, the couple of

things. That this facility is not yet operable, and that

it's a aix-and-wider. And 3udge Sema has told us that

we cannot, right now, consider it as an integrated use.
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