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1 permit that the City had required for facilities of this
3 2 scale in nature and that was passed into local ordinance
3 in 2004, that permit was never applied for or received as
4 well. 7
- ? 5 So we would say that ihis operator has been
| 6 operating for scme period of time avoiding, you know,
7 getting the required permits and licenses.,
333- 8 .Secondly, with the findings relative to
; 9 parking -- \
B 10 | MR. ALLEN: . Would you please wrap it up.
! 11. You've had an extra minute and a half.
i2 MS. OBERMAN: Thank you. I'1ll take it.
13 MR. ALLEN: No, I've given you an extra minute
.14 and a half. So go, please.
15 MS. OBERMAN: Okay. All right.
N 16 Parking. The operator contends -—— I've got two
) 17 more point. I'll make them quickly. |
is Relative to the parking, the operator puts in
Py io his completed application that, in addition to the people
| 20 that are going to visit and to the residents and to the '
i 21 faculty, that he is -~ that he has AA mestings, which he
%@, 22 cites to be of 20 people on the premises. There's no way
! 23 Jose that there's parking available for that many people
24 in that area. |
P 25 And then lastly, this particular operator has
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demonstrated that -- and even appears on a m;ssion that
he is unable to control the behavior or actioms of his
clients. And that's a major concern for an area that is
an area that is dominated by families not only that live
there but families whose basic life function is going to
and from school and playing with their kids involves
being in that area. 2And we're more than happy to-submit
additional documentation. We®ll continue to do so.

Thank you.

MR, 'MATHENA: BHelloe. Larry Mathena,
M-a-t-h-e-n-a. And I did suhmit.wriﬁten comments. Just
make a few observations hopefully briefly.

1 want to make the observation -- and I have
not heard any refutation of Denys' points ~- that if
there were a mumber of local filing requirements that
needed to be made that were not made in the past, then,
arguably, the current facility is, to some degree, 
illegal. o

And if it is illegal, then they are not an old
facility. They are & new one. And arguably, a hew one
should simply be denied, period. So if fhe asgsertions
made are proper, then they are a new facillty of excess
size. It should be deénied.

Second point I'd like to make -- becanse I

finally did sit down and read the APA document that is
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: 1| the basis, evidently, for relying on how these facilities
2 can be. Per that definition, this facility, and frankly
3 everyone else we've seen, is not a group home. It's a
| 4 halfway house.
F 5 The definition of group home within what you're
6 relying upon specifically talks about, quote, unquote,
, 'i 7 loeng term rentals, i.e., years, not months.
3':‘3} -8 And, in fact, that document is very expl‘icit in ;
’ ‘ 9 saying that a heavier burden should apply to halfway ,
| 5 ; N 10 houses, and that the density should not be so extreme.
{ 11 Bnd, in fact, it lays out the point that, because of the
; 12 transient nature of halfway houses,. that an appropriate
* } ia standard should be somet:hi.ng much more restrictive. . ‘
E. 14 So I have a real problem with saying, oh, we're %
’ 157 complying with general philosophy, you know, stated law i
. 16 about only one or two per block, when it doesn't apply to é
17 anybody ﬁho‘s come here yet, period, including these
1B “folks.
o 19 Second point -- and I feel compelled to make
20 this point. ‘And I appreciate, actually, the candor of
21 this Applicant who goes out of his way to say, "We know
- i‘f} 22 our people will fail." And, in fact, if we accept this
23 number at 14 pecple, that means 56 people a year will go
‘ 24 through their facility. |
e 25 If that many people -- and assuming they are
: ' PRECISE REPORTING SERVICE
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all there 90 days, and it may actually be more, 36

percent of their people fail and actually, according to

their documentation, you know, will not remain sober

during their stay there.
That means during the course of a single year,
they will have 14 people in one facility that can't

control themselves relative to alcohol on & single block

300 feet from an elementary school. I'm sorry. I mean,

which sort of gets to my point. You know this now. This
is part of the public record. I have a real problem just
iﬁ temm of your risk issues.

Two more very brief points. I see the red
light flashing. Number one, police reports. I have a
facility on either side of me. My wife has been
threatened. My daugbter has now. I have. And frankly,
when we get to that facility, I'm going to come in with a
trash can that's about this far away from a gas tank that
is scared with cigarette butt.burns in it. And I've had
the fire department tell me not to bother them.

Last point is, if we're going to go through
this process, I promise you, I will gather the evidence
that it will take to either make people run right or get
run out of business.

But this gentleman's cbservations get real

interesting. You have two different things that are
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800-647-9098%

'NCR 00451




! NEWPORT COAST RECCOVERY - 1/12/2009

'; 41
% 1| going to happen. One is you're going to raise all sorts
% 2 of privacy issues, horrendous ones. ;
g 3 And secondly, what you're telling us -- and I'd
} 4 love to have the police come in -- is to need to call the
P 5| police every time anything happens, because that's all
; 3 you folks seem to think matters. '
; 1 And otherwise,'we're continually subject to
1? 8 harassment, intimidation and the like. And
l % @  it's -- you're setting yourself up that you're going to -
; ;h ‘10 need triple the size of the police force because you will
| i ' 11 get those calls because you've invited them. -
{ 12 MR. ALLEN: Who would like to follow that?
E 13| Anyone else?. Is anyone walting to be last? Someone
; 14 raising their hand?
| 15, MR. LISKIN: I'd just like to make sure that
L 16| the questions I asked are going to be answered.
1 17 MR. ALLEN: The Applicant will be offered the
! 18 opportunity to respond to this after the public hearing
e 19 is concluded. Thanks. |
: 20 - MS. MC NEISH: Cindy McNeish. I live on the
21 Peninsula. I just have a very -—
fm 22 THE COURT: Spell the last name?
1 23 MS. MC NEISH: M-c, N-e-i-s-h.
24 I have a neighbor and good friend whose two
él: 25 children go to Newport Elementary. And she was picking
% - PRECISE REPORTING SERVICE
. - 800-647-9099
3.1 ' 7
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up one of the kids one day. And out of the residence

get in the car that was right in front of her. And there
was another man in that car. ‘

And he came out, got in the car. But he was in
the car for 20 seconds, probably, she said. Rﬁd then he

“Oh, my gosh. I think I just witnessed a drug deal.®
She had nothing to write on, no way to get the license
plate number. This car just took off.- So now, she
doesn't let the kids ride their bikes to school. So
she's worried about it.

And one éqmment I wanted to make to the
operator is I think the principal has only been there
maybe two years. Just é thought.

MR. ALLEN: Anyone elée?

Okay. We're going to close the public hearing
now. And it's probably appropriate to have the Applicant
have the opportunity to respond to whatever he'd like to
respond to here. And the one gentleman raised some _
questions. If there's an opportunity for you to respond
to them, this is the time.

MR. NEWMAN: Sure. Thank you.

Mr. Allen, I'm going to answer a few different

questions that come up, specifically to Mr. Oberman.
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This lady has continually harassed me and my family for
the past two years. She's gone out of her vay to spréad
rumors and innuendos'about me personally to the owners of
my buzldlng, as well as the tenants of the buildings that
I work at.

A family member that was the center of her
rumors calleo her to ask:her to stop spreading rumers
-about her. Her .pattern of behavior was finally
documented by the Newport Beach Police Department, as
well as Orange County Superior Court.

On June 3, 2007, Ms. Oberman was stopped for
failing to stop at a stop sign. No big deal. The
problem began when Ms. Oberman provided the Newport Beach

Ms. Oberman decided to provide the Mewport Beach
ooliceman with the address of Newport Coast Recovery,
1216 West Balboa Boulevard. She stated she lives on the
bay front. I don't understand why tﬁat was. I can only
inmgine what her intentions were.

MR. ALLEN: Now, are you -- is this directly
relevant to this proceeding? Because we don't want to be
here to impugnrcharactei.>

' MR. NEWMAN: It's not impugning character, sir.
She's putting my address down of my facility; my drug and

alcohel facility, in order to create a statistic there.

PRECISE REPORTING SERVICE
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. It's not a mistake. She did put.down my address on that

citation, and.shefwas cited for providing falée
information to a police officer, because it was some
flippant move on her part.

She gave a false address, and there was a
reason for it. She was charged a misdemeanor for
providing this false informaticn, and she was released on
her own recognizance. She plgaded-nc contest and paid a
fine.

This is -~ the reason this is pertinent is it

just shows a pattern that she perpetuates. She goes

around and spreads rumors and innuendes, yelling fire in

a2t theater. »=nd I'm tired of it. This lady has sat

across from me in meetings where I've told her, "I
promise I'1l work with you.™

And she says, "Great." We were in attorney's
offices. She acts like she'’s a friendly person.

MR. ALLEN: Let's go ahead and stick with the
conditions.

HR. NEWMAN: .Okay. So now we're going to
go =~ I wantito go to the -~ and I'1l mention the actunal
people that talked. Kristin, whose children -- Ingham,
whose children have had a hard time on the playground,
and her husbhand and her had to talk.

Re don't have our clients on that place

PRECISE REPORTING SERVICE
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; 1| anywhere on the weekends. They do mot go to that NA
.. 2 meeting on the beach. They don't go there. We had a
g 3 Eouple of clients go there over the years, but they are
4 no longer allowed to attend that meetingf
o S Ms. Oberman and a few of these other people
. 6 know that I personally walk that boardwalk Saturdays and '
i 7 Sundays *ll‘.:o ensure that my clients aren't out there. 'I
iﬁ 8 know what's dgoing on out there. There's a big problem
o 9| -out there with that unregulated —- I don't know. - X
é 10 shouldn't say unregulated -- meeting that's going on out
* : 11} there.
E 32 I walk up and down that boardwalk, and there's
E 13 ;certainly a lot of people smoking and loitefing,-and ther
% 14 City should do scmething about that. But it's not fair
i 15 that I carry the burden of every rehab on my shoulder.
: 16 We were there before all these other rehabs. We were
g 17 there before Mr. Liskin., We were there before a lot of
: 18 these people that are complaining.
5 197 We've done our best to work with everyone. And
20 it's not fair that we'ra-being basiéally locked at as the
21 center of all these problems. We have a facility at 1601
9 22 { - West Balboa Boulevard, one behind us, and one over on
’ 23| 11th Street owned by the same operator. We were there
24 before all three of those facilities opened.
1 25 Yet, the City is telling me I have to lower my
: PRECISE REPORTING SERVICE
i | | 800-647-9099
Dy
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1 bed count. I lowered from 11 to 18§ -~ I mean from 29 to
y 2 18. And now I'm being told to go to 14, because there's

§ 3 aﬁother facility behind me next to Mr. Myers that he -

i 4 doesn't want there, and it's coming in after the fact.

C 3 8o now, not only is Mr. Myers paying the price
B for that, we're being told that we lave to lower our bed
7| count so we don't have as high a concentration. When we

1 8 came there -- and we were the first ones there, there was
9| no high concentration. We were it. BEveryone else

; 10 followed us. We don't follow everyone else.

P 11 And, you know, I could go on with people at the
“f 12 last meeting who talked about being within a ~- a rehab
: 13§ shouldn't be within a thousand fest of the school. Yet,

i:) 14 they're the ones who so0ld the property to the people that

i 15| are within a thousand feet of the school.

3‘ i6 You know, so I don't know who the profiteer 15,

;‘ 17 a broker who sold fhe property at 1601 West Balboa

; 18} Boulevard and then comes here and says there's no way a

. i9 rehab should be within a thousand feet. These people —-
20 talk about profiteers. You know, I don't know who is
21 more of a profiteer there.
i 22 Mr. Liskiﬂh I don't really want to answer-this
: 23 man's questions. Okay. I've broaght it up before. He
24 doesn't have a right to know what my census is. This is

L 25 private stuff. This is just like taking the pictures.

; PRECISE REPORTING SERVICE
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f 1 -If he wants to know crime stats, he can go to the Newport f
; 5 2 Beach Police Department just like I did and get this %
f 3 information. - 5
; 4 Mr. Liskiﬁ lives over three-quarters of a mile
. 5 away from my fac{lity. I don’t know what problems we
i .6 | cause him. We don't walk by his home. I don't believe %
i 7| he has chi;dren'in.the school . a;d I'd like to :
g*} 8 know -~ he has all these questions. I don't know uﬁat
i 9 we’ve done to interfere with his 1ifestyle,
7 ;‘ 10 And the people that I am interested in are the
3Y 11 people that tell me that there's something we're doing
% 12| that is threatening their children in a way that they
' 13 can’'t live with it, and I don't believe that's the case.’
;J 14 The last lady who spoke said the principal had
? 1s been thers two years. She's been there for over five
i:‘ 16| years. Okay. She's lying to us. Okay.
. 17 Anyhow, if there's specific questions that you
18]  want to ask that came up, I -~ you know, everything that
'; is was brought up -- we don't go to the meetings on the
20 beach. We're not on the blacktop. We have one van.
21 We try to keep our people from going in the
) 22 alley, talking on phones, using vulgar language. We do
23- our best. It will happen, and we will stop it. If that
; 24 ‘happens repeatedly, we stop it, and we will Have the
P 25| person leave the facility. ' -§
PRECISE REPORTING SERVICE
f 800-647-9099
; : |
NCR 00458
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1 I want to treat —- you know, as I told
) 2| Mr. Myers, who's the only neighbor that has enough
3 respect to come and actually speak with me, that I would
"4 work with him in any way possible. He doesn't spread
: 5 rumor and innuendo. He doesn't go around and try to make
i E stuff up and basically incite a situation.
7 There's only one éerson that's close enough to
‘ﬁ} a8 cur facility thatts incited this whole thing, and ghe’s ;
9 couple hundred feet away, she said. The other gentleman
10 who's on 1ith Street, next to a unregulated facility, is
fﬁ 11 absclutely right. There's -~ I can't agree more than,
] 12 who wants to live next door to a halfway house that
: 13 doesn't have anyone watching it? -
Y 14 I take extreme offense to our placé being
15 called a halfway house. 1It's licensed by the State. -
16| 1It's highly regulated. They come out, and they don't
% 17 issuve licenses freely. It's a very difficult process to
{ ie go through.
i ' 19 As far as Ms. Oberman telling us how we weren't
20 in campiiance, we didn't need to have a Federal exemption
21 permit. We are State licensed. We don't need that
e 22 permit. That permit was specifically going to be for
% 23 people that are unlicensed faciiity offering sober |
; 24 living. That wasn't what we had to do.
1 25 | I came to the City. I.talked to the City about

PRECISE REPORTING SERVICE
800-647-9099
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this. And if I waes given wrong direction, it was only
Because I was given wrong directions by the City. It
wasn't because of something we tried to go around.

Ms. Cberman probably knows -- you know, she
seems to take a lot of pictures and has a lot of |
information about all the illegal things we've done._5And
I can tell you that shoe fits both feet. And a lot of
things are going to be coming up there in the next few
days that aﬁe going to make this whole situation 2 lot
clearer. _

But right now, what I'm stating is that these -
pecple come in — and I understand their problem with
rehab. But it's not fair for every problem to be thrust
upon us. We went. We've done our diligence. We've
talked with the police. We've talked with the schools.

The most important thing is we talked to the
schools and the principal. And that's no way to skew

that. Someone can stand out front and, I'll tell you .

Because there's not going to be one parent that
she's going to go up to and say, "Hey, listen. Do you
want to have a rehab in your neighborhood?"™ I'll sigm
it; you know., -That's what she wants. And that's what
they're going to get. Nobody's not going to sign that,

and I understénd that.

PRECISE REPORTING SERVICE
800-647-9099
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But we're here. We've been good neighbors, and
we've been here before a lot of these people that were
coﬁplaining, and we hope to be hera after. But really,
we just want to be judged fairly on what we've done and
what we have accomplished.

Ve havé men that do very well in our program,
It's not 18~ and 19- and 20-year-olds. We are an 18-~ to

80-year-old facility. We have Bo-yéar—old men and

-1B8-year-old men, and everything in between.

Professionals, bank presidents, local doctors, local
attorneys, people that work in this aréa, people that
live next door to us,

I have & feeling that the view here is that

. everyone that's in tieatment is coming from outside this

city, and that's absolutely not true. and if anybody
wants to find out that stat, they certainly can go and
find out how many people were arrested in Newﬁort Beach,
how many people are arrested on the Peninsula, and all
those things.

That's not information that we have, and that's
not information that we're willing to provide. But it is
successful, if everybody wants to go through the City.

Any other questions you might have, I'm happy
to answer.

- MR, ALLEN: I don't have any other questions at

PRECISE REPORTING SERVICE
800~-647-3099
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‘have a right to respond to that. Thank you.

. number of the, what, roughly ten people that spcke, a few
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the moment.
Mr. Liskin, there were allegations back and
forth. I think we're through with the personal issues.
MR. LISKIN: It's not personal. He asked a
direct question, why am I concerned?

MR. ALLEN: It doesn't matter. Everybody's

Does the staff have anything in particular that
you wouid like to propose at the moment?

MR. KIFF: Well, I do have a couple cof
clarifying comments that I hope might be helpfgl. A

many of them asked questions, and I'll try answer those,
and —- with the understanding that I'm doing this as
they're speaking and trying to be helpful to you,
Mr. Allen, in the guidance.

A couple of folks made an importént point about
the Narconon meetings that are on the beach, and
Mr. Newman referred to those as well. I agree that these
are a problem. 7

And-it's been brought to my attention by the
Coancil member representing this area, as well as the

residents, that we need to exhaust all administrative and

legal abilities we have to make sure that either that use

PRECISE REPORTING SERVICE
800-647-9099
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is contained in the matter that's not impactful to the
residents or gbes away. The problem we face, of course,
is the beach is open to everyone. -

But just so folks in the audience know, I have
tried to communicate with Marc —- I'm sorry -—- Rarcotics
Ancnymous. I apologize if I said Narconon. I did, but I
meant Narcotics Annnymous. It's an Na;m@eting. And I've
commnicated with Narcotics Anonymous to try and meet
with the organizer and to address these problems as best
we can. S5So please know that that's underway.

The one gentleman said he did have photos 6f
those beach meetings, Those are always appreciated as I
work with that organizer to, again, try to éhange those
meetings. So if you wouldn't mind providing me with
those at your leisvre, please do.

Mr. Mathena raised some interesting issues
about the American Planning Assoclation standard that T
wanted to address. He did talk about the difference
between a community care tfacility and a halfway house.

I have to disagree with Mr. Newman. I do. think
the Newport Coast Recovery facility-is, as the AﬁA would
define it, more of a halfway house. I think that's does
have a negative connotation. I think when the American
Planning Association was discussing it, it was not

intended to. It was to Ehink that this person is halfway

PRECISE REPORTING SERVICE
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towards reintegrating in society.
~ But I'1 try to put something up on the screen
to show folks what is coming. What the APA standard
says, and it's Policy 4,

®Halfway houses should be allowed in all
single family zones by a special ﬁse.permit due
‘to their multi-family characteristics ~-
maltiple family -- that warrant the extra
scrutiny provided by the use permic.”

S0 I don't know that I've characterized it the
same way Mr. Mathena did, that there should be a tiéhter
standard than one pexr biock.r But I do think -- it does
say right there that,

"Halfway houses are not, pef se; .
incompatible with single family, but the
heighten scrutiny of a conditional use permit
hearing," which is what wetre doing right now,
"is warranted to assure that the. proposed
halfway house will be compatible with othex
land uses in the single family district. The
standards to apply are the same ones used for
other gpecial uses." _

So that's just background on how we got to that
statement in the ordinance a full year ago.

MR, MATHENA: Excuse me. I feel compelled to

PRECISE REPORTING SERVICE
800-647-9099
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‘observe that there's other language in that thing taken

as a whole that are very explicit in saying that these

things are the equivalent of multi-family. They are more

Eurdensome, and there shouldn't -~ they definitely
shouldn't be applied if you take that as a whole.

MR. ALLEN: We understand. It's a lemngthy
document with a lot of issues and a lot of ambiguity in
it as well. ' |

MR, KIFF: And I'm happy te re-review that.

This is just, again, my cursory review of a document that

we considered a full year ago.

Secondly -~ let's see if I had another note
that folks brought up. I guess those are all the
comments that I had about the questions or comments that
individuals made.

I know, Mr. Allen, you mﬁy have some questions

more about the ordinance and about that APA standard and

block distance, and things like that. So I'm happy to
entertain those queations: ‘
MR. ALLEN: Please, no more comments. You've
had an opportunity. You've debated this a lot, and
you've gotten an good opportunity to present all your
thoughts. We could go on arguing and debating for days

on this.

My observations are the City Council, for the

54
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place. Very difficult. BAnd so these have to be granted
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last couple of years, has been challenged by this issue
as a result of a lot of the-bolitical activity and legal
activity by people on the Peninsula and elsewhere.

And the Council did the best job they could
under the legal constraints that they have to draft an
ordinance that addresses as many bf'the issues as they
can in attempts to establish aumé standards, and a lot
tighter standards in many instances, incidentally, to
allow the City to regulate these facilities,'particularly
that have heretofore been done clearly.

The constraints that would be put on this one
that's before us now are so much more rigid than has been
done in the past. One of the biggest issues we face here
is that use permits are very permanent in nature, despite

the fact they permit uses that are not ctherwise

allowed to locate. _

They run with the land. They are permanent
covenants, if you will, to the land. They are freely
transferable by one owner to another. They are very

difficult to revoke or even modify once they are in

with a great deal of care.

My sense is that this particular use is right

on the border as far as what the City Council was seeking
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to .address and say this is cne too many for this
location.

The Hearing Officer's required to view the
concentration alone as an issue. The Hearing Officer's
required to address the issue of the changing characterx
of the neighborhecod as a result of the use. And the
ﬁearing Officer's also supposed to look at the proximity
of other uses, like schools, to the particular use.

This one has a school in close proximity. It's
close to at least one other facility. A&And I noticed in
the staff report that it states the Hearing Officer's
precluded from considering six or fewer facilities that
are in close proximity, and 1 didn't quite understand
that provision. I wonder if you could just quickly
address that before I go on.

MR. KIFF: Sure, Mr. Allen. I apologize if
I've mischaracterized it. You're allowed ~- and 1
beiieve the oxrdinance allows you to consider an existing
six~or-under.

~The issue with this facility is that the 1217
West Bay facility is not existing yet. It's not in
operation. We expect it to be in operation, but the
ordinance doasn't :;y to consider tﬁings that you expect
to be in operation.

MR. ALLEN: Okay. That's what I thought was
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‘attempt to do separations and still not get there because

‘constrained from not being able to consider a use that's

 read it, has to do with the concept of
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probably the case, and it makes this whole issue much
more difficult than the gereral separation between uses,
for instance, for adult.uses, where you establish a
separation. And that's the beginning of the end.

In the. recovery facilities, the City can

of the inability to regulate the smaller ones. But _
that's just something that has to be dealt with here in
the iegislative process and the hearing process.

S¢ in any event, I guess we're legally

pending and seeking approval right behind this one. But
Balboa Horizons is about 300 feet . away.
The concept of concentration, insofar as the

American Planning Association standard is concermed, as I

institutionalization, that is that when there are several
or a few in close proximity, the concept is that they
becoms.interactive, that it becomes a more
institutionalized zone rather than a residential zone.
And the occupants, therefore, don't have the feeling of
being in a normal residential zone.

Whether.that happens here, I certainly can't be
certain. But that's a concept that's advanced, as I

understand it.
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Mr. Kiff alluded to the fact that there are
some concerns that I've expressed with respect to minor
ambiguity but may be major significance with respect to
this ordinance and specifically the distancing or
separation that can be -- that is to be applied.

And are you putting that up on the screen now,
by chance?

MR. KIFF: Yes,'sir.

MR, ALLEM: The paﬁticular issue that finds its
way here is that the ordinance recognizes and addresses
the fact that there are blocks in the City of Newport all
the way from 300 feet long to 1200 feet long. And it's:
necessary to arrive at some degree of standardization was
my understanding of this ordinance., But I may not be
absolutely correct in this instance. | .

- And Mr. Kiff and apparently Counsel for the
City. have proposed an analysis of that in short order, so
that it could be applied.

MR. KIFF: Mr. Allen, and for the audience, up

on the screen is the text of the ordinance. And this

is ~- 1 apologize. 1It's Section D of 20.91(a)060.

These are the findings that the Rearing Officer
has to make, and I'm focusing on D, that's the one that
Mr. Allen was referring to, where it says that,

"The Heafing Officer needs to make a Finding
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‘that's depicted within the ordinance. And basically,

_ that is all of the Peninsula, most of Wést Newport and

59
that the use will be compatible with the
character of the surrounding neighborhood. In
making this finding or sustaining s finding,
the Hearing Officer™ -- and then "if appealed
to the City Council, shall consider as
appropriate the following factors: First one
is the proximity of schools and parks, outlets
for aléoholic beverages."

- And so these are addressed in the staff report.
"The second one is the existence of
substandard physical characteristics of the
area which the use is located, such as lot
. width, set backs, et cetera.”
This proposed facility -- sorry. This existing

facility is within the non-standard subdivision area

Lido Isle.

_ and then -- so if something is proximate to
schools, parks, et cetera, and if it exists in the

sub~ -~ non-standard subdivision afea, then the Hearing
Cfficer can decide whether, in Light of that, it's .
appropriate to apply the APA standard of one to two such
uses per block.

And then it discusses this concept that in
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Newport Beach, block differences -- block lengths vary
quite a bit. The average.calculable,block length,
though, is 711 feet. The median is 617.

So then, it directs the Hearing Officer to
apply the APA standard in a manner which eliminates those
differences iﬁ block leagths, ‘ﬁnd then in making the
determination, £he Hearing Officer is suppcosed to be
guided by those blocks lengths.

And then there's an important sentence., It
says, "The Hearing Officex shall retain the discretion to
apply any degree of separation of uses which he or she

deems appropriate in any given case.” And then it refers

‘to the APA document that I had on the screen earlier,

So there's some ®"shalls" and "musts™ in there.
There's also “"retaining the discretion to apply any
degree of separation of uses." This was discussed. This
was written this way so as not to apply what special

Counsel in California -- sorry -—- our special Counsel,

"~ but looking at what the Sth Circuit U.S. District Court

of Appeals has said is that a hard and fast standard of
say 1,000 feet, or 700 feef, or 300 feet, is not legal in
the 9th Circuit. '

VSo thus, an ordinance that is created to allow '
you, as a Hearing Officer, and then ultimately City

Council, potentially, to use your judgment, look at the

PRECISE REPORTING SERVICE
800~647~9099

'NCR 00471




St e

"
N

el B hia me e

§ w e e e———

I I T B BT T

N NN N NN H BB ‘
R I - S el S I S m O R

NEWPORT COAST RECOVERY - 1/12/2009

61

neighborhood characteristics, look the situation on the
ground. '

I apologize. I know that's not helpful.
It's -- it's something that —-

MR. ALLEN: 1It's descriptive of the problem

- we're facing here. And it's -- as you can see, there's

:ambiguity and thereis difficulty_in'application of it..

You just can't simply pull out a ruler on a map or go out
on the street and put down a tape measure and decide
where these uses can go.

There's been a lot of testimony on this one

~ about the troubles and problems associated with this

particular use. There’s nc question about that. And
it*s -all sincere and well intended, I know.

I am of a mind that this matter should be

denied. Mr. Kiff, do you have a feel for findings that

could be created that would support that conclusion in

this insgance?

MR. KIFF: Well, juét thinking through what the -

ordinance says, and we've had to do this as we've

approached each hearing. If, indeed, your inclinationm is

~ to issue a denial for this use permit application, the

findings would be a number of thingé.
One would say that the proximity to Newport
Elementary. The other would be the proximity to Balboa
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is the nature -- definition of the block, of the length

62
Horizons. You alsc could say that the proximity to the

Christ Church licensed day care facility, which is around

S0 I think we could come back to you with those
findings in support of that, that basically say that it's
more than -~ that the APA standard -- that being
consistent with the APA standard would allow you to look
at the distances of these other uses and declare that
this use is not appropriate in this location.

Mr. Allen, in light of what I've just said, is
there a direction that you'd like to give us to further
refine that or to inclﬁde specific information such as
that in a denial finding for the record?

MR. ALLEN: Yes. My particular concern is what

of the block, that this ordinance directs be applied?

You've given an interpretation that this is a
non-standard subdivision area, and ergo, this average
median block definition may. not be applicable, as I hear
what you're saying. And I may be wrong, and lef me keep
going, and- then you can respond.

MR. KIFF: Okay.

MR. ALLEN: But as I read that section, it's my
impression that thé intention of the drafters of the Code

and; therefore, the City Council was to establish a
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_criteria in terms of the length of a block that's

. applicable throughout the City.

" the Peninsula, despite the fact there's such a difference
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So that if there's facilities up on the port
streets, the same number would at least be addressed, and

same block length would be viewed there as it would in

in density between, let's éay, the port streetq or any
other large residential areas, like Oak Shores and the
City, versus Corona del Mar and the Peninsula here, where
there's a lot more pecople per dwelling unit or per
parcel.

And that's where I think the consideration of
the —- or tﬁe discretiﬁn, I should say, of the Hearing
Officer would come into play, both in application of
number of beds and number of units per block that would
be applied.

. And I guess that's what I'm trying to get
through here, because I'd like to have this.resoluticn
prepared denying this facility contain the proper block
aﬁplication so that the City Council understands what was
intended here; aésuming this matter gets appealed.

MR. KIFF: I see. And the last several
sentences you said are consistent with the thinking of
the Council, I believe, that in this non-standard

subdivision area —- again, this is part of the Peninsula.
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: 1 This is within the area that is characterized by shorter
i 2| blocks.
: 3 In this area, you can decide that just because
i 4 a block is short doesn't mean you can say -- doesn' t mean
Y 5 that you have to say there should be one or two uses on
6| that block, that you can expand the distance and consider
1 7 two blocks or three blocks guided by that roughly 711
33 8| foot line, and say that, "You know what? In this case, a
i 9 block should be longer.® |
10 S0, as a Hearing Officer, 'you would permit one
: ! 11 or two uses in a longer block -~ or sorry, a longer
i 12 stretch of land. It doesn't neééssarily comport with the
13 block distances. S50 I'm reiterating what you're saying
.; ! 14| maybe in different words, but I think your understanding
i
| 15 is correct.
§.| 16 MR. ALLEN: Okay. Obviously the other issues
% 17 that you referenced are aiso apparent in this one. This
18 is probably an area -- I did not attend City Council
18| - hearings or even kead the newspaper about this to speak
20 of, but I have my senses that this is concentrated area
21 on the Peninsula was one of the ones that the City
12 22 Council felt was necessary to address. .And, therefore, I
23 feel as though, as.a Hearing Officer, I need to address
: 24 the concentration in this area. |
%.! 25 And so, I would request or require that a
; PRECISE REPORTING SERVICE
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resolution be brought back, and give yourselves enough
time to.do it aé best you can. BAnd at the same time, we
need to move forward as quickly as we can to deny this
application. ‘

MR. KIFF: Thank you. Well, I'll discuss that
with Debbie and Janet, and we will work with your |
calendar .to see what -~ actually, I'm not even sure if
this needs to be at a second hearing where the findings
are -- let's kick that around here. 7

Do we need to reschedule this for a public date
certain?

MR, BALLEN: Probably should be a formal
adoption, even though it won't be a public hearing. It
would still just be a formal adoption that would commence
the time running for appeal of the whole thing.

MR. KIFF: Go ahead, Debbie. Why don't you
£il1l us in.

M5. LINN: I believe you can make your
determination. You can call for the resolution to
return. The question of whether it needs to be adopted
forma;lf as a hearing item or a minute action, I'm not
sure.

MR. KIFF: We'l) clarify that with Counsel, if
Kit doesn't know it off the top of his head, which he
might.
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i 1 We do have an opportunity, Mr. Allen. We have
] 2 another hearing on Thdrsday, the 22nd, for the Kramer
l 3 Center. That's a continued hearing. At the start of
% 4| that hearing, you coﬁld, by order, execute that
o 5 resolution for Newport Coast Recovery.
é CHE MR. ALLEN: That's perfectly simple for me, if
;~ 71 that gives you enocugh time to do this job. It's a big
i 8 job, '
i 9 MS. LINN: Oh, to draft of the resolution?
E 10 Yes. It has to go --—
| 11 MR. KIFF: Ten days.
12 MS. LINN: We have ten‘daysg yeah.
13 MR. KIFF: Does that seem reasonable?
é. 14 MS. LINN: Sure. We'll do it.
15 MR. XIFF: We'll take care of that then.
\ 18 MR. ALLEN: Okay. I think my thinking has been
: 17 ﬁopefully sufficlently articulated to support the
; 18 determination.
- 19 We have the proximity of the school. We have
* 20| - the concentration of these uses in ciose‘prdximity here,
21 ah& they are set forth in the staff report. Ocean
bt} 22 Recovéry and Balhoa BHorizons and the other owner
23 recovery, the church down the street, alcohol outlets at
: 24 Fry's market, and again, at the Ameriéan Legion, all of
% v 25 which are facﬁors that work together.
PRECISE REPORTING SERVICE
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public hearings that we've conducted on this one.

hearing. So that's up to the Applicant, certainly, but I

67
A lot of emphasis, from my perspective, is the

elementary school. And I don't want to overemphasize
petitions that's signed by parents of children just today
and recognize that the emotional responses like this can
be misleading sometimes.

_ But nevertheless, I-éhink it*s a very
significant issue. And the cammunitx ohviously feels
that way, or you wouldn't have kept coming back and
bringing it up time and again, both in writing aﬁd in the

That's a. summary of my determination. And
ﬁnless — does the staff have anything else to add?

MR. KIFF: 1 would just add that the process
frém here then, in addifion to the hearing -- at the
public meeting at which you would execute that iesolution
on the 22nd, the Applicant bas an opportunity to appeal
that, and that would be to the City Council.

It's not a de novo hearing. 50 all of the
materiai.presented to us would ke all of the material

that can be considered by the City Council at that

just wanted to make sure the folks in the public and the |

Applicant knew what the options are from here.

MR. ALLEN: Thank you. And we're adjourned.
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I, the undersigned, a Certified Shorthand
Reporter for the State of California, do hereby certify:

That pricr foregoing proceedings were taken
before me at the time and place herein set forth; that
any witneeses in the foregoing proceedings, prior to
testifying,.weré placed under oath; that a verbatim
.record of the prodeedings was made by me using machine
shorthand which was thereafter transcribed under my
direction; further, that the fbregping is an accurate
transcription thereof.

T further certify that I am neither financilally
interested in the action nor a relative or employee of
any attorney of any of the parties.

IN WITNESS WHEREOF, I have this date subscribed

my name.,

pated:___JAN 14 2009
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City of Newport Beach
GROUP RESIDENTIAL USE PERMIT HEARING
AGENDA

This hearing is held in accordance with Newport Beach Municipal Code Chapter 20.91A (Use
Permits In Residential Districts). .

DATE: - Thursday, January 22, 2009 _

TIME: § 4:00 p.m. - 6:00 p.m, (Hearing must be concluded or continued by 6 p.m.)
LOCATION: Council Chambers, Newport Beach City Hall @ 3300 Newport Boulevard
"HEARING OFFICER: Thomas W. Allen -
AGENDA ITEM #1

USE PERMIT No.: UP2008-033 {PA2008-104)

APPLICANT: Newgort Coast Recovery

SUBIECT PROPERTY: 1216 West Balbhoa Boulevard, Newport Beach

PROJECT SUMMARY: An application reguesting approval of a Use Permit to allow a residential
care facility to operate an aduit alcohof and/or drug abuse recovery treatment facility for males
only. This.application has been filedin accordance with Ordinance No. 2008-05, which was
- adopted by the City Councl In fanuary 2008. Thisis not a public hearing item.

AGENDA ITEM #2 - :
USE PERMIT No.; UP2008-038 (PA2008-112)
APPLICANT: Kramer Center at Newport Beach, Li.C

SURJECT PROPERTY:. 207 28™ Street, Units A & B, Newport Beach

PROIECT SUMMARY: An application requesting approval of a Use Permit to atlow a residential
care faciiity to operate as-a “sober living home” for up to 12 male and female adult resident
clients. This is an “unlicensed 7 and more” facility. This application has been filed in accordance
with Ordinance No. 2008-05, which was adopted by the City Coungil In January 2008, This is a
public hearing item contifiued from December 10, 2008.

AGENDA ACTION

1. Meeting Convened {Hearing Officer}
2. Agenda ltem K1 -- No Public Hearing
a) Draft Resclution of Denial, Newport Coast Recovery (UP 2008-033) (Newport Beach
City 5taff presentation) .
b} Hearing Officer Determination. The Hearing Officer has asked that he be presented
with a Resolution of Denial for Use Permit No. 2008-033.
3. Agenda ltem #2 — Continued Public Hearing
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a} Presentation of the Kromer Center at Newport Beach LLC applicatlon (UP2008-112)
(Newport Beach ity staff)

b) Applicant comments, if any

¢} Public hearing opened {Hearing Officer).

i. Comments are limited to comments about the subject property’s application
and operations; and

H. Comments limited to three minutes, unless gtherwise ordered by the
Hearing Officer.

d} Public hearing dosed {Hearing Officer).

e} Applicant may offer rebutting or clarifying comments {Applicant).

f) - Hearing officer’s questions of City staff or applicant.

g) Hearing Officer determination. Options include continuance, approval of a use
permit with conditions or denlal of a use permit, in the latter two cases, the Hearing
Officer may instruct staff to prepare the Resolution for his signature.

4. Adjournment (Hearing Officer).

CEQA: This activity has been determined to be categorically exempt under the reguirements of
the California Environmental Quality Act (CEQA) under Class 1 (Existing Facilities). This class of
projects has been determined not to have a significant effect on the environment and is exempt
from CEQA's provisions,

APPEAL PERIOD: Use Permits do not become effective until 14 days after the date of approval,
during which time the decision of the Hearing Officer may be appealed to the City Council,

# ##
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- GROUP RESIDENTIAL USE PERMIT HEARING (1/22/09):
- CORRESPONDENCE TO HEARING OFFICER |
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Brown, Janet

— R — " N
From: Kift, Dave :
Sent: Thursday, Januaty 22, 2009 1:15 PM
Yo: Brown, Janet
Subject; FW: Data Request
Attachments: Newport Recovery Resolution Review.pdf

FYL,

From: mathenaesq@aot.com [maiko:mathenaesq@aol.com]
Sent: Thursday, January 22, 2009 11:55 AM

To: IGff, Dave

Subject: Re: Data Request

Hi Dave:

Attached is my input on the Denial Resolution for Newport Coast Recovery.
| am stili looking forward to a few answers from my prior email below.
See you later. |

Lamry

«~—QOriginal Message--—-

From: mathensesq@aol.com

To: DKiff@city newport-beach.ca.us
Sent: Wed, 14 Jan 2009 10:07 am
.Subject: Data Request

In preparing for 1115 West Balboa | note the following:

In both staff writes-ups on January 8% 2008 as well as January 22™ 2008- it is observed in regards to
FEP's that “No FEP was ever issued by the City, nor did none apply. City Staff helieves that some
facilities subject to the FEP told the City that they would operate as a “6 and Under” but faciiity
managers submitted a higher resident plan to State ADP.”

Ocean Recovery’s ADP license at 1115 has always been in excess of 8. It began operations at 1115
in mid 2004 and separately licensed it.

Based on the explanation given- Qcean Recovery should have applied for an FEP at 1115 West
- Balboa but apparently it (nor anyone else) never did.

In Attachment C to the January 22 Submittal fo the City Counsel- Summary of Comments (page one
of six)- the notorious Denys Oberman is attributed as stating: “Existing uses need to be legally
compliant.” The Response back was: “Agreed, generally. Exisling uses that have violated the
Moratorium or did not apply for an FEP yet should have are ineligible to receive a Use Permnit.
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So- isn’t Ocean Recovery “ineligible to recoive a Use Permit” af least at 11157
if pot, why not?

2. | would like to review the UP file and any related cormespondence for Ocean Recovery sooner
rather than later.

-Should | arrange to do so through Theresa ?

AND ONE MORE QUESTION FROM MY JANUARY 13TH EMAIL:
Are Ocean Recovery’s properties being treated as an integrated facllity by the City?

Which stars will make the biggest headlines in 20097 Get Holl ity photos and more with the P
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Larry Mathena
1125 West Balboa Boulevard
Newport Beach, California 92661
949-752-5115 Extension 18
mathenaesg@aol.com

January 22, 2009
To: Thomas W. Aflen, Hearing Officer

David Kiff, Assistant City Manager
Subject: ~ Newport Coast Recovery, LLC

1216 West Balboa Bounlevard

" Use Permit UP 2008-033 (PAZOOS—IM)

Draft Resohaion of Denial

From: Larry Mathena '

Mmm:

Thave reviewed the proposed resolution prepared by City Staff deny the Use Permit
indentified above. Although the conclusion of the resolution is the right one- many of the
determimtmsnmdc within the resolution seem i mppropnate ,

Thefocusseansmbeonmphcltlydeﬁnmgafewmmnswhyﬂmpemitisbeing
denied and at the same time capitulating on all other points for no apparent reason.
For example:

The resolution states:

NBMC §20.91.035 (A) Finding No.1: That the proposed location of the use is in
accord with the objectives of this code and the purposes of the district in which the
site is located.

o

(Bocause) “(aypproval of a use permit would include a condition lumtmg the
oonunueduseoftlw facility to a maximum of 14 residents.”

The direct testimony of the applicant was that he objected to this reduction. Therefore,
swﬁngthisasacqmpletgd(awepted)ﬁndingis incorrect.
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A proposal regarding occupancy had merely been made by City Staff. The only response
onrmrdmAppllm’srejmonoflhepmposeltostateﬂusasafmdmg:sbod:
erroneous and ] believe unnecessary.

The resolution then goes on to state:

NBMC §20.91.035 (A) Finding No.3: That the proposed use will comply with the
provisions of this code, including any specific condition required for the proposed
useinﬂ:edisu-iqt in which it would be located.

" The facility, asoondmonedﬂimughamapmnu,wnuldcomplymthﬂle
operationat standards of 20.91A.050 of the NBMC, as outlined in Fmdmg Bof
NBMC §20.91A.060 described in Section 2 below.

Thismerespeculaﬁomandismmmmyforthismluﬁmmdmfmmmmﬂy
reduces the City’s ability to deal with this Applicant both now and in the fiture. As far
as T know- no conditions of use for a use permit were formally presented and formatly
accepted. Unless and until they were- the conclusory {and favorable to Applicant)

language ebove is unnecessary and improper.
Then the resolution states: |

NBMC §20.91.035 Finding No.4: If the use is proposed within a Residential
District (Chapter 20.10) or in an area where residential uses are provided for in
‘Planned Community Districts or Specific Plan Districts, the use is consistent with

 the purposes specified in Chapter 20.914 mvdcor;ﬂ)mﬂo allrequiremuaftkm
Chapter.

'I'heproposeduse is a non-conforming use as specified in Chapter 20.91A of the
NBMC and an application for a use permit to continue the use has been filed by
Newport Coast Recovery, the project applicant, consistent with the requirements
of Chapter 20.91A. Approval of the Use Permit would include conditions of
approval requiring the continued use of the subject property as a residential care
facility fo be operated in a manner that will restrict the potential for secondhand
anokcmpactstowghbormgpropuﬂm,mﬂmmﬂmmctinformahonfor
the facility is available at all times, maximum resident occupancy of the facility
will be limited to 14 residents equivalent io two persons per dwelling unit, the
facility will operate pursuant to the terms of the license issued to the facility by
ADP, other certifications, as appropriate will be obtained by the facility, and the , ‘
names of all owners of the facility will be available to the City.

This language above is not true. Clearly in rejecting the application the use is not
“consistent with the purposes specified in Chapter 20.91A and confoyms to all
requirements of that Chapter.” The determination to the contrary exists in the
analysis of Section 4 of the resolution, that “Findmgs Band D of NBMC §20.91A.060
cannot be made.”
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£In addition that applicable standard of law is not 10.operate “in a manner that will restrict
*the potential for secondband smoke impacts to neighboring properties™- it is to not allow
-secondhand smoke to be detected on adjoining parcels- not to restrict the potential.

The resolution states:
“l.  No secondhand smoke can be detectable outside the property.”
-and does so apparently based on the following:

The facility's current operational reguiations restrict smoking to designated areas
‘within a courtyard area of the facility. The courtyard area is enclosed on all sides
by walls but is open to the sky. Smoking outside ofthﬂlnnﬂsofﬂleemlomd
courtyard area is prohibited.

- Even accepting these facts as true- does not necessarily lead to the conchsion that no
secondhand smoke can be detectable outside the property. The conclusory lenguage
appemswleaveﬂleApphcantpmMcd-wenmthewcmﬂmtsecondhandsmohmbe
detected when smoking only occurs within the courtyard facility.

“Why is the City Staff not requiring that the Applicant comply with iaw-raﬂlerﬂmu
stmply agreeing with the favorable conclusion of the Applicant- with no direct evidence

- presented to support this position? Indeed why are the residents evidently having to bear
the burden of disproving this conclusion- and if they do at a later time despite the clear
language of the law- will the Applicant be protected and the citizens at risk? Why are
these avetreaching conclusions being included in a denial resolution in any event?

The resolution states as follows:

2 Operations Facility must comply with state and local law, and the

submitted management plan, including any modifications required by this Use
Permit. ‘

The operations of this facility are in compliance with the State ADP license, and
23 conditioned with approval of a use permit for the facility, would be required to

- comply with the approved management plan. Approval of a use permit for the
facility would include a condition of approval requiring that the applicant obtain
an amended State ADP license to allow a maximum of 14 residents and that
within 60 days of the issuance of a use permit, the applicant confirm, in writing
and with such information presented to the City, that the counseling of familial
members not in residence at 1216 West Balboa Boulevard is acceptable under the
tenms of the ctrrent ADP license and any fisture ADP license.

Given that this is a resolution for the denial of a permit- why would not this language
read- in the event that the Applicant successfillly appeals its denial, that in order for the
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permit to ever be issued that it would only be issued following Applicant’s written
agrecment to permanently reduce it residency as noted above and submission of the
docurnentation reducing its residency to the State within- thirty days of such successful
appeal-and that Applicant must receive said amended license from the State ADP within
60 days of said successful appeal?

The resolution then states:

NEMC §20.91A.060 Finding B: The property and existing structures are
physically suited to accommodate the use. :

The City’s flawed prior application of the fire code makes this statement simply untrue.
The City has liability for its failure to: the State ADP, the neighbors of this facility, and
the occupants of the facility and is on potice of its liability. - If the Applicant were to be
granted a permit on appeal- the City should enforce its fire safety laws. -

- 1commend the Heating Officer’s decision, but suggest that a carcfully reconsideration be
given to what is conceded in the language of the resolution.

s . . .

NCR 00510

i
i

|



GROUP RESIDENTIAL USE PERMIT HEARING (1/22/09):
~ PROPOSED RESOLUTION
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RESOLUTION No.

A RESOLUTION OF A HEARING OFFICER OF THE CITY
OF NEWPORT BEACH DENYING WITH PREJUDICE USE
PERMIT NO. 2008-033 TO ALLOW AN EXISTING GROUP
RESIDENTIAL USE TO CONTINUE AT 1216 WEST
'BALBOA BOULEVARD, NEWPORT BEACH, CALIFORNIA
(PA2008-104)

WHEREAS, Ordinance No. 2008-05 was adopted by the Newport Beach City
Council on January 22, 2008, following noticed public hearings; and ‘

WHEREAS, the adoption of Ordinance No. 2008-05 amended the City of
Newport Beach's Municipal Code (NBMC) relating to Group Residential Uses; and -

WHEREAS, Ordinance No. 2008-05 added Chapter 20.91A to the NBMC.
Chapter 20.91A sefs forth a process by which existing group residential care facilities,
except for state-licensed drug or aicohol treatment homes serving six or fewer clients
and not operating integrally with other uses, must apply for use pemmits to remain in
operation beyond February 2009; and

WHEREAS, in order to allow an existing group residential care facility to remain
in operation, a Hearing Officer must find, following a noticed public hearing, that all four
of the findings identified in NBMC §20.91.035 (A) and all seven of the findings identified
in §20.91A.060 can be met; and

WHEREAS, Newport Coast Recovery, located at 1218 West Balboa Boulevard
(‘Use Location”) in Newport Beach, Caiifornia is today a group residential care facility in
an apariment complex housing seven units that is a state-licensed alcohol or drug
residential treatment home for up 29 persons (ADP License No. 300156AP); and '

WHEREAS, Newport Coast Recovery ("Use”) applied for Use Pemmit No. 2008-
033 to continue its operations as an 18 bed facility under Ordinance No. 2008-05 within
the applicable time period, and a noticed public heanng was held on Monday,
December 8, 2008, at the Newport Beach City Council Chambers where public
testimony was taken, including testimony from the applicant, and this hearing was
continued to Monday, January 12, 2009, also at the Newport Beach City Council
Chambers where more public testimony was received inck.cdmg testimony from the
applicant; and

WHEREAS, both hearings were presided over by Thomas W. Allen, Hearing
Officer for the City of Newport Beach; and

WHEREAS, the Use Location is within the Nonstandard Subdivision Area as
defined by Ordinance No. 2008-05; and
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City of Newport Beach
Hearing Ofﬁcer Resolution No.
Page2of 9 of 9

WHEREAS, proximate o the Use Location are the following uses referred to in
NBMC §20.91A.060 (D):

1.  Within 300 feet: Balboa Horizons Recovety Services (11 bed licensed
treatment facility located at 1132 West Balboa Boulevard, with an approved
use permit) is one block east of the Use Location, on the same side of the
street.

‘2. Within 300 feet;: Newport Elementary School for studenis in grades
Kindergarden through 5% grade at located 1327 West Balboa Boulevard.

3.  Within 750 feet: ‘Christ Church’s large {44 children capacity) state-licensed
day care center located at 1400 West Balboa Boulevard).

4. Within 1250 feet: Qutlets for alcoholic beverages are the American Legion

: Hall located at 215 W. 15™ Street and Fry's Market located at 115 E, 15"
Street.

NOW THEREFORE BE IT RESOLVED:

Section 1, That Findings Nos.1, 3, and 4 of NBMC §20.91.035 () can be made
for the following reasons:

NBMC §20.91.035 (A) Finding No. 1: That the proposed location of the use is In
accord with the objectives of this code and the purposes of the district in
: which the site Is [ocated,

The subject property is located in an R-2 District, and the pmposed use as a
residential care facility is a nonconforming use. Nonconforming uses in a residential
district are subject to the provisions of Chapter 20.91A of the NBMC. The proposed

" use is in accord with the objectives and requirements of Chapter 20.91A because an
application has been filed to secure approval of a use permit to continue the use of
the subject properly as a residential care facility in the R-2 District, pursuant to
Chapter 20.91A of the NBMC. Approval of a use permit would include a condition
limiting the continued use of the facifity to a maximum of 14 residents. The intensity
of the use with 14 residents housed in 9 bedrooms with 2 persons per bedroom is
consistent with a typical residential population factor of two persons par dwelling unit
in the R-2 District and the surrounding properties within the R-2 District.

NBMC §20.91.035 {A) Finding No. 3: That the proposed use will comply with
the provislons of this code, inciuding any specific condition required for the
proposed use in the district in which it would be located.

The facility, as conditioned through a use permit, would comply with the operational

standards of 20.91A.050 of the NBMC, as outlined in Flnding B of NBMC
§20.91A.060 described in Section 2 below.
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City of Newport Beach
Hearing Officer Resolution No.____
Page 3 ¢f 9

NBMC §20.91.035 Finding No. 4: If the use is proposed within a Residential
District (Chapter 20.10) or in an area where residential uses are provided for In
Planned Community Districts or Specific Plan Districts, the use is consistent
with the purposes specified In Chapter 20.91A and conforms to all

requirements of that Chapter.

The proposed use is a hon-conforming use as specified in Chapter 20.91A of the

'NBMC and an application for a use permit to continue the use has been filed by
'Newport Coast Recovery, the. project applicant, .consistent with the requirements of
.Chapter 20.91A_._Approval of the Use Permit would include conditions of approval
requiring the continued use of the subject property as a residential care facility to be
operated in a2 manner that will restrictthe potential for secondhand smoke impacts fo
neighboring properties, will ensure that contact information for the facility is available
at all times, maximum resident occupancy of the facility will be limited to 14 residents
equivalent to two persons per dwelling unit, the facility will operate pursuant to the
terms of the license issued to the facility by ADP, other cerfifications, as appropriate
will be obtained by the facility, and the names of all owners of the facility will be
available to the City. : :

Section 2. That Findings A and B and Findings E through G of NBMC
§20.91A.0680 can be made for the following reasons:

'NBMC §20.91A.060 Finding A: The use conforms to all applicable provisions of
Section 20.91A.050. These development and operational standards are
- summarized as follows: S

1. No secondhand sjnoke can be detectable outside the property.

The facility’s curent operational regulations restrict smoking to designated areas
within a courtyard area of the facllity. The courtyard area is enclosed on all sides by
walls but is open to the sky. Smoking outside of the limits of the enclosed courtyard
area is prohibited. : _

2. Operations Facility must comply with state and local law, and the
submitted management plan, including any modifications required by this
tUse Permit.

The operations of this facility are in compliance with the State ADP license, and as
conditioned with approval of a use permit for the facility, would be required to comply
with the approved management plan. Approval of a use permit for the facility would
include a conditicn of approval requiring that the applicant obtain an-amended State
ADP license to allow a maximum of 14 residents and that within 60 days of the
issuance of a use permit, the applicant confirm, in writing and with such information
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City of Newport Beach
Hearing Officer Resolution No.___
Page 4 of 8

presented to the City, that the counseling of familial members not in residence at
1216 West Balboa Boulevard is acceptable under the terms of the current ADP
license and any future ADP license,

3. -A contact name and number musf be provided to the City.

Appropriate names and contact information numbers are provided within the
application. Appmva! of a use pemit for the facility would include -a'condition of
approval requiring the applicant to provide the City with the appropnate 'al’ter hours
names ard contact information numbers. ‘

4. No services requiring a license can be prowded if the facility does not hava
-a license for mose services.

The operation plan for the facﬂlty provides that only those serviees permltted bythe
facility's ADP license are performed within the facllity.

5. There shall be no more than two persons per bedroom plus one addlﬁonal
resident, unless a greater occupancy is requested and granted. Occupancy
must also comply with State licensing if appllcabie

The facility is licensed for a maximum occupancy of 29 residents. The facility
‘contains: 9 bedrooms currently occupled by two persons per bedroom for a total of
- 18 residents. -Approval of a use permit for the facility would-include a condition of
‘approval requiring the:- applicant to obtain an amended ADP ficense establishing a
‘maximum fesident occupancy in treatment of 14 persons, the equivalent of two
persons per dweliing unit. This occupancy is consistent with the residential
-oceupancy design of the building and the occupancy standards of NBMC Sectton
20. 91A.050

6. If certification from an entity other than ADP’s licensing program is
available, applican& must get that certiﬁcatton

Approval of a use pemmit for the facility would include a condition of approval
requiring the applicant to consider the merits of additional certification available to it,
including but not fimited to an Orange County Adult Alcohol and Drug Sober Living
cerfification.

7. All individuals and entities involved In the facility’s operation and
ownership must be disclosed.

Ali employees and management personnel have been dlsdosed in the application
documentation.
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City of Newport Beach
Hearing Officer Resolution No.___
Page § of 9

8. No owner .or manager shall have any demonstrated pattern of operating
- similar facllities in violation of the law.

According to information provided in the application documentation the owners and
managers of the facility do not own or operate any other similar facility in the City of
Newport Beach or in the State of California, and there is no known record of code

- violations. The facility’s State.of Califomia ADP license is in good standing and is
valid until January 31, 2010

NBMC §20.91A.060 Fmdmg B: The properly and oxisting structures are
physically suited to accommodate the use.

The building is similar to many other residential structures along West Balboa
Boulevard constructed on a lot parcel that measures approximately 62 fest wide by
100 feet deep. The building was constructed in 1949 when the subject property was
zoned R-3. The property was later.rezoned to an R-2 District in 1989 along with
other properties in the area. As a result, the structure is nonconforming structure
permitted. to continue subject to the provisions of Chapter 20 62, 'Nonconfonmng
Structures-and Uses,” of the NBMC.

The City of Newport B&ach Fire Department is the responsible agency for
implementing fire protection of all group residential care facifiies and residences.
The subject property has an appraved fire clearance from the City-of Newport Beach
Fire Department dated June 6, 2004, for a maximum occupancy. of 29 residents; as
well as-staff. -Separate from the. use permit process, the applicant may be required
to conduct an architectural code analysis of the facility to determine if the facility
complies with existing cument Building Codes for this .occupancy. type, or. the
Building Codes existing at the time the facility was initially at the tame the facility was
previously issued a "ﬁre clearance.”

NBMC §20.91A.060 Finding E: The oparation of buses and vans fo transport
residents to and from off-site activities does not generate vehicular traffic
substantially greater than that normally generated by residential activities In the
surrounding area. ,

A facility van provides transporiafion for the residents on a weekly schedule
dispersed within the day and among the days of the week so that van transportation
is not concentrated during peak traffic times. Van loading and unloading occurs at
the West Balboa Boulevard frontage that Is less congested than the narrower alley
access at the rear of the building. Approvat of a Use Permit would include a
condition of approval restricting loading and unloading of transportation van
passengers to occur within open parking spaces along West Balboa Boulevard and
prohibiting van drivers from stopping or double parking in a traffic lane.
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City of Newport Beach
Heanng Officer Resolution No.
Page 6 of9

. NBMC §20.91A.060 Finding F: Arrangements for delivery of goods are made
within the hours that are compatibie with and will not adversely affect the peace
and quiet of neighbonng properties. :

Business products and other packages and goods are delwered to ‘the facility's
business office located off-site. . From this location, goods are delivered by staff
members to the facility during weekdays between the hours of 9:00 a.m. to 5:00 p.m.
These days and hours for deliveries are consistent with normal working hours and
-as such are compatible with and w:ll not adversely affect the peace and quiet of
neighboring properties. -

NBMC §20.91A.060 Finding G: Arrangements for . commercial trash collection in
-excess of usual residential colléction are made within hours that are compatible
with and will not adversely affect the peace and quiet of neighboring properties.

The applicant conh'acts with. a commercial waste management company which
collects trash twice a week on weekdays between the hours of 9:00 a.m. and 5:00
p.m. The hours of trash coliection are within hours that are compatible with and will
not advetsely affect the peace and quiet of neighboring pmperties

. Section:3. That Finding No 2 of NBMC §20 91.035 (A) cannot be made for the
following reasons:

NBMC §20.91.035 (A) Finding' No. 2: That the proposed location of the 'use

permit and the proposed conditions under which it would be operated or -
maintained. will be consistent with the General Plan and the purpose of the .
district in which the slte Is located; will not be detrimental to the public health,

“safety, peace, morals, comfort, or welfare of persons residing or working in or
adjacent to the neighborhood of such use; and will not be detrimental to the
properties or improvements in the vicinity or to the general welfare of the city.

General Plan policy LU 6.2.7 directs the City to regulate day care and residential
care facilities to the maximum extent allowed by federal and state law so as to
minimize impacts. on residential neighborhoods. Approval of a use permit for the
facility would include conditions regulating the use and operational characteristics
refated to curfew hours, smoking, transportation of clients off-site, trash collection,
delivery of goods, and types of services provided; however, the continued use of the
subject property as a residential care facility in the Use Location would be
detrimental to the public health, safety, peace, morals, comfort, or weifara of persons
residing or working in or ad;aoent to the facllity.

The Use Location is proximate (within 300 feet) to Newport Elementary School

located at 1327 West Balboa Boulevard and proximate (within 750 feef) to Christ
Church by the Sea’s Children’s Center, a large day care facility licensed by the State
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City of Newport Beach
Hearing Officer Resolution No.____
Page 7 of 8

of California Department of Social Services located at 1400 West Balboa Boulevard

. with-a capacity of 44 children. These facilities couki be affected by the Use due to
residents of Newport Coast Recovery using the open recreational area-associated
with Newport Elementary School and the potential for residents of Newport Coast
Recovery to.. loiter, smoke, and. frequently engage in offensive and disruptive
behaviors incompatible with nearby school-and daycare uses.

The Use Locatnon is proximate (within 1250 feet) of two outlets for alcoholic
beverages (American Legion-Hall at 215 W 15% Street and. Fry's Market at 115 E
15™ Street), both within walking distance from the Use -Location which allows
resiklents of the Use conveniant access to alcohol sales and service.

§_eﬂt_m__ That Fmdlngs B and D of NBMC §20.91A.060- cannot be made for
the fallowmg reasons: .

. NBMC §20.91A.060 Finding B: The project includes sufficient on-site parking
for the use, and traffic and t'ansportzﬁon Impacts have been m:t:gated to a
level of insignificance.

The NBMC requires off-street parkmg and loading spaces for a remdenha! care
facility at a ratio of one space for every three beds. The facility provides & total of six
off-street parking spaces; and therefore, would meet the NBMC requirements for off-
street parking for 14 beds with the exwmlon of weekend famlly counselmg sessions
as discussed below. _

Residen‘ts- oompleting their first phase of treatment, which includes 30 days of
residency, are not allowed to have personal vehicles. Clients' completing their
second and third phase of freatment, which includes an additional 30 to 60 days of -
- residency, are permitted have their personal vehicles. at the facility if determined by
the facility operator to be necessary (i.e. for use driving to and from work). Approval
of a Use Pemit for the facility would include a condition of approval that the
applicant: (1) purchase one master parking permit from the City to use for on-street’
parking by each client who is permitted to drive his personal vehicke to and from the
facllity; and (2) restrict the number of clients who reside at 1216 West Balboa who
_ are permitted to have personal vehicles to a maximum of three.

Newport Coast Recovery conducts regular family counseling sessions on weekends.
Familial counseling for non-residents, while being an important part of the recovery
of resident clients, can significantly impact on-street parking during busy weekends
on the Balboa Peninsuta. The use of on-sireet parking by the facility on weekends
impacts the availability of on-street parking for use by residents of the neighborhood.

NBMC §20.91A.060 Finding D: The use wili be compatible with the character of
the surrounding neighborhood, and the addition or continued maintenance of
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City of Newport Beach
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Page 8 of 9

the use will not contribute to changing the residential character of the
neighborhood, such as creating an overconcentration of regidential care uses in
the vicinity of the proposed use. In making this finding or sustaining such a
.finding, the Hearing Officer shall consider, as appropriate, the following factors:

1. T.he proximf_ty'of the use location to schools, parks, other residential care
facilities, outlets for alcoholic beverages and any other uses which could
be affected by or afl’ect the operation of the subject use;

2. The existence of substandard physical characteristics of the area in which
 the use is located such as lot widths, setbacks, narrow streets, limited
available parking, short blocks, and other substandard characteristics
~which are ‘pervasive In cerfain areas of the City of Newport Beach,
Including portions of West Newport, Lido Isle, Balboa Peninsula, Balboa
island, Corona del Mar and Newport Hoights, which portions were depicted
on a map referred to as the Nonstandard Subdivision Area presented to the
Newport Beach Planning Commission on September 20, 2007 and on file
with the Director of Planning; and o ‘ '

"3. Whether, in light of the factors applied in subsections 20.91AD.1 and D.2, it
‘would be appropriate to apply the American Planning Association standard
of permitting one or two such uses per block. ‘Median block fengths in

-different areas of Newpoit Beach widely range from 300 feet in the
'Nonstandard Subdivision ‘Areas to as much as 1,422 feet in standard

- subdivision areas. The average calculable block length in much of the
standard subdivision areas is 711 fest and the calculable median block
length is 617 feet. The Hearing Officer shall apply the American Planning
Association standard in all areas of Newport Beach in a manner that
eliminates the differences in block lengths. In making this determination,
the hearing officer shall be gulded by average or median biock lengths in
standard ‘subdivisions of the City. The Hearing Officer shall retain the
discretion fo apply any degree of separation of uses, which he or she
deems appropriate in any given case. A copy of the American Planning
Association standard is on file with the Director of Planning.

The Use Location is proximate (within 300 fest) to Newport Elementary School
located at 1327 West Balboa Boulevard and proximate (within 750 feet) to Christ
Church by the Sea's Children’s Center, a large day care facility licensed by the State
of California Department of Social Services located at 1400 West Balboa Boulevard
with a capacity of 44 children. These facilities could be affected by the Use due fo
residents of Newport Coast Recovery using the open recreational area associated
with Newport Elementary School and the potential for residents of Newport Coast
Recavery to loiter, smoke, and frequently engage in offensive and disruptive
behaviors incompatible with nearby school and daycare uses.

NCR 00519
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The Use Location is proximate (within 1250 feet) of two outlets for alcoholic
,beverages (American Legion Hall at 215 W 15™ Street and Fry’s Market at 115 E
15™ Street) both within walking distance from the Use Location which allows
residents of the Use convenient access to alcohol sales and service which can affect
the ability of the Use to ful!y operate as an alcohol rehabilitation facilrly

The Use Location is wnthm ihe Nonstandard Subdmsmn Area, an area which is
characterized by narrow lot widths, small setbacks, narrow streets, limited available
__on-street and off-street parking, and short blocks.. The Use Location provides six on-
site parkmg spaces. for resident.client and facility staff use. The operations and
management of the Use require on-street parking for family counseling on weekends
which’.impacts the ava:tablltly of on-strest parking for use by residents of the
subdivision. - In addition, noise associated. with the operation of the Use, :ncludlng
“music and shoutmg. is audible to adjacent properties.

The Use Loeat:on is proxlmate to at least one other. group mldenhal facmtiy with an
approved use pemit for 11 beds at Balboa Horizons is within a black distance in the
-Nonstandard Subdivision Area that is less than the average calculable block length-
of a standard subdivision in Newport Beach (711 feet). The APA standard suggests
‘that no more_than “one or.two. (recovery facility) uses” per. block:be. approved to

" avoid block institutionalization. Due to the existence of an approved 11 bed facility
 withit -300 feet of the proposed use. This neighborhood woukl expesience an

inte se concem'ation of beds unequalled in other parts of Newport Beach with the

i of the proposed 18beduseatNewpo:t Coast. Raooveryandthe 11 bed
use locaﬁed nearby at Balboa Horizons.

Secﬂon 8. The Hearing Officer hereby denies with prejudice Use Permit No.
2008—033

_ Section 6. The action shall become ﬁna! and effective fourteen {14) days after
the adoption of this Resolution unless within such time an appeal is filed with the City
Clerk in accordance with the pro\nsnons of Title 20, Planmng and Zoning, of the Newport
Beach Municipal Code.

PASSED, APPROVED, AND ADOPTED this 22™ day of January, 2009.

By:

Thomas W. Allen, Hearing Officer

NCR 00520
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GROUP RESIDENTIAL USE PERMIT HEARING (1/22/09)
REVISED RESOLUTION PRESENTED AT HEARING
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RESOLUTIONNo.

A RESOLUTION OF A HEARING OFFICER OF THE CITY
OF NEWPORT BEACH DENYING WITH PREJUDICE USE
PERMIT NO. 2008-033 TO ALLOW AN EXISTING GROUP
RESIDENTIAL USE TO CONTINUE AT 1216 WESY
BALBOA BOULEVARD, KEWPORT BEACH, CALIFORNIA
(PA2008-104)

wHEREAs.ommm.zwamWambymmmaeamcny

Councll on January 22, 2008, following noticed public hearings; and

WHEREAS, the adoption of Ordinance No. 2008-05 amended the City of . -

Newport Beach's Muricipal Code (NBMC) refating to Group Residential Uses; and

WHEREAS, Ordinance No. 200805 added Chapter 20.91A to tha NBMC.
Chapter 20.91A sets forth a process by which existing group residential care facifities,

except for state-icensed drug or aicohol treatment homes serving six or fewer clients
andnqtopaaﬁﬂgmanyww:oﬂmusa mustapplybrmepennmwmmhln

operahanbeymﬁFebmaryzﬂos and

WHEREAS, hordarballowana:dﬂinggmupresidmﬂalwreiadﬂytoremh -
in operation, a Hearing Officer must find, following a noticed public hearing, that all four -
of the fiwdings identified in NBMC §20.91.035 (A) and all seven of the findings identified -

in §20.91A.060 can be met; and

WHEREAS, Newport Coast Recovery, located &t 1216 West Balboa Boulevard

{“Use Location”) in Newport Beach, Celifomia is tnday a group residential care faciiity in

an spartment complex housing seven unite that Is a state-Ncensed aicohol or drug -~

residential treatrent home for up 29 persons (ADP License No. 300156AP); and

WHEREAS, Newport Coast Recovery ("Lise”) appiied for Use Permit No. 2008- -
033 to continue its operations as an 18 bed facility under Ordinance No. 2008-05 within -

the applicable ime period, and a noticed public hearing was held on Monday,

December 8, 2008, at the Nawport Beach City Council Chambers where public
haﬁrrmywaamken including testimony from the applicant, and this hearing was
continued to Monday, January 42, 2009, also at the Newpott Beach City Councll .
Chambersmremwbncbsﬂmonymmomodmdumwsﬁmnyﬂomme-

applicant; and

WHEREAS, both hearings wete presided over by Thomas W. Allen, Hearing S

Officer for the Clity of Newport Beach; and
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WHEREAS, tha Use Locafion is within the Nonstandard Subdivision Avea a5 - -

defined by Ordinance No. 2008-05: and '

WHEREAS, proximate o the Use Location ane the following uses referred to in

NBMC §20.91A.060 (D): _ '

1. Within 300 feet Balboa Horizons Recovery Services (11 bed ficensed .-
_ treatment faciity located at 1132 West Balboa Boulevard, with an approved = . -
use permit) s one block east of the Use Location, on the same side of the -

2. Within 300 feet- Mewport Elementary School for studenfs in grades

Kindergarden through 5" grade ot located 1327 West Balboa Boulevard,

3. Within 750 feet Chiist Church's large (44 children capacity) state-licensed
day care center located at 1400 WestBatboa Boulevard). -~

4. Within 1250 feet: Ouliets for 2icoholic beverages are the American Lagion
Hall located at 215 W. 15" Streat and Fry's Market Jocated at 115 E. 15%

NOW THEREFORE BE {T RESOLVED:

Section 1, That Findings Nos.1, 3, and 4 of NBMC §20.81.035 (A) can be made

for the following reasons:

NEMC §20.91.035 (A) Finding No. 1: That the propasod location of the use ks in -
accond with the objectives of this code and the purposes of the district in

which the site is located.

The subject properly is kicated in an R-2 District, and the proposed use as a
residential care facllity is a nonconforming use. Nonconforming uses In a residential .
district are subject to the provisions of Chapter 20.81A of the NBMC. The proposed .
‘use is in accord with the objectives and requirementts of Chapter 20.91A because an
application has been filed to sacure approval of a use permit fo confinue the use of -

the subject property as a residential care facility in the R-2 District, pursusant to
Chapter 20.91A of the NBMC. Approval of a use permit wouk! include a condition
limiting the continted use of the facifity to & maximum of 14 residents. The Intensity

of the use with 14 residents housad in 5 bedrooms with 2 persons per badroom is

consistent with 3 typlcal residential population factor of two persons per dwelling unit
in the R-2 District and the sumounding properties within the R-2 District.

NEMC §20.91.035 (A) Finding No. 3: That the proposed was will comply with

the provisions of this code, inckiding any specific condition required for the A A

proposed uss in the district in which it would be located.

NCR 00523
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Page 3 of 11

The facility, aseond'rhomdﬁrwghausepennﬂ.wouldcowlywﬂhﬂleopemﬂoml
standards of 20.91A.050 of the NBMC, as oulfined in Finding B of NBMC . - -
§20.91A.060 described in Section 2 below.

NBMC §20.91.035 Finding No. 4: If the use is proposed within a Residential
- District {Chapter 20.10) or in an area where residential uses are provided forin
qucmmnwmmmmmmmmmmhcnmm :
with the purpeses specified in clnphrzn.s'l.\\mmmsbau_
requirements of that Chapter.

Thepmposedusakamn—mntnrmimusoasspedﬁedhmmznsmofﬂn
NEMC and an application for a use permit to continue the use has been filed by - -
Mewport Coast Recovery, the project applicant, consistent with the requirements of . ..
Chapter 20,91A. MpmvalofhethePenﬁtmddindudeoondiﬁmsofq:pmval T
mqubhgﬁweonbnueduasdhowbjodmpeﬂyasamhmﬂﬁmbdﬁhbe
operated in & manner that wik restrict the potential for secondhand smoka impacis to. - -
neighborl , will ensure that contact information for the facility is available - .
ata!lﬂmmathmmndeﬂocumwydﬂ:efacﬂtywiﬂbeinhdmumm

eqdvahtthtwopersomwdwollnguﬂtﬂmfaaldywiﬂopemhpummtoﬂn E
terms of the Ecense issued.to the facility by ADP, other cerlifications, as appropriate
will ba obtained by the facifity, andmamsofaumfsofmefad!ﬂywilbe
avaitable fo the City.

Section 2. ThatFimlngsAandBmdFind&ngsEﬂlrwghGofNBMC .
§2091A080mnbemdeforﬂufollowingream

NBMGC §20.41A.060 Finding A: The use conforms to ait applicable provisions of .
Section 20.91A.050. These Molopmom and operational standards are .
summarized as follows:

1. No secondhand smolmcanbedmmmomldemoprom

Thefadﬁiv’swnaﬁopemﬂonalmguhﬁonsmaﬁdumkmgbdadmﬁedm :
within a courlyard area of the facilily. The courtyard area s enclosed on all aldes by . -
walls but is open to the sky. Snmmmammdmmmmm
area Is prohibited. B

2. Operstions Facility must comply with state and local law, and the L o
submitted managemant plan, including any modifications required by this -~~~ <.
Uss Parmit. S

The operations of this facilty are in compliance with the State ADP icense, and as
. conditioned with approval of a use pammit for the facility, would be requiredtocomply - 7 |
with the approved management plan. Approval of a use permit for the faclity would -~ .- 7 -
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include a condition of approval requiring that the appiicant obtain an amended State -

ADP Bcense to allow a maximum of 14 residents and that within 60 days of the
issuance of a use permit, the applicant confinm, in writing and with such information
presented to the City, that the. counseling of familial members not in residence at

1216 West Balboa Poulevard is acceptable under the terms of the cument ADP - ..

license and any future ADP license.
3. A contact name and number must be.provided to the City.

Appropriafe mmmmmnnunbmmmvﬂedwmhm
application. Apmvahfausepemitfwﬂwtacllitywﬂdlndudeaomdﬁond ;

approval requiring the applicant to provide the City with the stpeapriate "after hours”
names and contact information numbers.

4. Hosemmqulnngalmmmbapmldad"ﬂ“facmm' ot not have N R T

a license for those services.

The operation plan for the faclity provides that only those services permitied by the - ;

iaclity‘:ADPrwsearepafonnedwiHﬁn the facility,

5. mmamnommmmmmwmmnmwm.
mldent.uﬂmagnﬂoroccupancybnquuﬁdandsunhd.mmncy ..

must also comply with Stata licensing If applicable.

Thefaaﬁtynﬁmedbranmmnmpwwyofzemsidmﬂm&dm
containe 9 bedooms cumently occupled by two persons per bedroom for a fotal of .

18 residents. Approval of 8 use pémit for the faclity would include a corkition of

approval requiring the applicant 1. oblain an amended ADP flcense establishinga .~
maximum resident occupancy in freatment of 14 persons, the equivalent of two

persons per dwelling umit This occupancy is consistent ‘with the residentisl
occupancy
20.91A.050,

6. if cartification from an- entity other than ADP’s licensing program s
available, applicants must getﬂnteerﬂﬁcaﬂon.

Appmvalofamperm&forﬂwfadmwoudhdudeaoondiuonofapmvai

requking the applicant to consider tha merits of additional cedification avalable to &,

hcbdmgMnotlinﬂtadhanOEngeCountyAdleeohdandDmgSoberLMng ‘

certification.

7. Al individvals and entities Involved In the facifity's operation lnd'

ownarship must be disclosed.

design of the buliding and the occupancy standards of NBMC Section
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Nlemphyeeaandmagermdpamtelhavebemmmhmeappuon
documentation. : .

8. No owner or manager shall have any demonstrated pahmofopemﬁng
similar facilities in viofation of the law.

According ts information provided in the application documentation the owners and
" managers of the faclly do not own or operate any other similar facility in the City of
Nmm«mmmmm andlhereisnolamwnremrdnfwde
violalions_aysqoiated acility's gperaions. The faciity's State of Califomnia
ADPmlshgmdm\dhigaMisvaﬁdeamyai 2010.

Namm.mmﬂmlmB.“nPrommoxhﬁHqMMNn
phvslcaﬂysmhdhlccommodatnﬂtem

Thehuld'nglsshﬁhrbnnnyo&mmsﬁenﬁalmmwwﬁm
Boulevard constructed on a lot parcel that measures approximately 62 feel wide by
100 foet deep. The building was constructed in 1849 when the subject properly was
zoned R-3. The property was later rezoned o an R-2 District in 1889:along with

other properties In the area. As a result, the struciure Is nanconforming structure - -
pemiwedwcmﬂnuasub}w!tnmepmidmadmpterzosz. “Nonconforming -

WWM of the NBAMC.

mwmwmmwummwm,j
implementing fire protection-of all group residential care facilities and residences. - -

mmgmmmwmdmmmcmmummm
Fire Department dated June 6, 2004, for a maximum octupancy of 29 residents, as

well a3 stalt. Separate from the use permit process, the applicant may-be required
to conduct an arclitectural code. analysls of the facity to: determine if the facility .
complies with existing curent Buliding Codes for this occupancy type, or the |
Building Codas existing at the time the facifity was initiafly. af the time the faclity was

previously lssued a “fire clearsnce”

NBMC §20.91A.060 Finding E: The operation of buses and vans to fransport ;¢
residents to and from off-glte aclivities doos not generate vehiculer fraffic -
wWﬁmrMMmmﬂymnhﬂWMwﬂvﬂashﬂw s

surrounding aroa.

A faclity van provides fransportation for the residenis on a weekly schedule - -
dispersed wilhin the day and among the days of the week so that van franspodation -~ .7

is not concentrated during peak traffic times. Van loading and unloading ocours at
the West Balboa Boulevard frontage thal is less congested than the namower alley
access at the rear of the bullding. Approval of a Use Permit would include a
condition of approval restricting foading and unkoading of transporiation van
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passengers to oocur within open parking spaces along West Balhoa Boulevard and - & C. .o i

prohibiting van drivers from stopping or double parking in a traffic fane. ‘

NBMC §20.91A.060 Finding F: 'Amrangements for dellvery of goods are made - - . = . .

within the hours that are compatiblo with and will not adversely affect the peace
and quiet of neighboring propertios. ' :

Business products and other packages and goods are deliversd to the faciiity's
business office located off-site. From this location, goods: are- defivered by staff- -
members. 1o the facility during weekdays between the hours of 8:00 a.m. 0 5:00 pm.

These daye and hours for deliveries are consistent with normal working hours and

as such are compatible with and will not adversely affect the peace and quiet of -

neighboring properfies. ‘
NBNIC §20.91A.060 Finding G: Arrangements for commercial trash collection In

excess of usual residential collection are made within hours that are compatible

with and will not adversely zffect the paace and gquiet of nefghboring properties.

The applicant contracts with a commercial waste management company which -
collects trash twice a week on weekdays betwedn the hours ‘of 9:00 a.m. and 5:00 .

p-m. The hours of trash collection are within hours that sre compatible with and will
not adversely affect the peace and quiet of neighboring properties.

Section 3. That Finding No. 2 of NBMC §20.91.035 {A) cannat be made for the

following reasons:
NBMC §20.91.035 (A} Finding No. 2: That the proposed location of the use

pemltandﬂtepmposcdeondiﬁomunderwmehltwmﬂdbeopeuhdor‘-

maintained will be consistent with the General Pian ‘and the purpose of the
district in which the site is located; will not be detrimontal t6 the public hoalth,

| ~ safely, peace, morals, comfort, ar welfare of persons residing or working in or

adjacent to the nolghborhood: of such use; and will not be detrimantal to the
pmperﬂesorh:pmvemenhiqthqvicinﬂy-orhﬂwgamralwelhuofﬂwcﬂy.

General Pian policy LU 6.2.7 directs the City to reguiaie day care and residental °
care fatiities to the madmum wdent allowed by federsl and state law so as b .. -

minknize impacte on residential neighborhoods. Approval of a use pemmit for the
facility would include conditions reguiating the use and operational characteristics
related to curfew hours, smoking, transportation of clients off-site, frash collection,
delivery of goods, and types of services provided; however, the confinued use of the
subject properly as a residential care facility in the Use Location would be

residing or working in or adjacent to the facility.

NCR 00527



City of Newport Beach
Hearing Officer Resolution No.____ s '
Page 7 of 11

TheUsaLooahonispm:dma!e(wtmhsoohet)hNeprEemnmsmod
located at 1327 West Balboa Boulevard and proximate (within 750 feet) to Christ
Church by the Sea’s Children's Center, a large day care facility kcensed by the State )
of California Depariment of Social Services locatad at 1400 West Batboa Boulevand - . -
with a capacity of 44 children. . maammduamwmwmw-_f
mddmdﬂemncmmuﬁngu\eopenmeaﬁmalmm -
with Newport Elementary School and the potential for residents of Newport Coast -
Recovery to loiter, smmwwmhmmmm -
mmmmmmmmm ‘

TheUseLmaﬁonisprox&natu(wiﬁin1250feet}oftnoouﬂﬂsforalcohdic
beverages (American Legion Hall at 215 W 15™ Street and Fry's Market at 135 E -
15" StreeD), both within. waking distance from the Usa Location which afiows

residents of the Use canvenient access to alcohol sales and sepvice.

Boction 4. ThachdingsBandDofNBMcszomA.Dﬁommotbemdafor '
the following reaschs: _ R

NBMC §20.91A.080 Finding B: The project includes sufficient on-site parking -
formammuaﬁbandmmporhﬂmhmcambunmugmdtoa
tevel of insignificance. .

The NBMC requires offi-street parking and loading spaces for a residenfial care
facility at a ratio of one space for every twee beds. The fadility provides-a fotal of six
off-stroet parking spaces; and therefore, would meet the NBMC requirements for off-
s&aeipaﬂchgforubedswihmeempumofweekuﬂfmﬁlywunsdhgmsbns
as discussed below. -

Ruhenlseonwaﬁnghoirﬁmphaseoftaahmi.whidnhdudasaodaysuff
residency, are not allowed o have personal vehicles. Clients completing their
second and thind phase of lreatment, which inciudes an additions! 30 to 60 days of -
residency, are penmitied have their personal vehicles at the fadiiity if determined by - -
the faclity operator to be necessary {i.e. for use driving % and from work). Approval - .+
of a Use Permit for the faclity would include @ condition of approval that the -
applicant: (1) purchase one master parking pammit from the City to use for on-street - -
parking by each client who is permitied to drive his personal vehicie to and from the
facitity; and (2) restrict the number of clients wha reside at 1216 West Balboa who

are permitied to have personal vehicles to a maximum of three.

Newport Coast Recovery conducts regutar family counseling sessions on weekends.

‘Famiiial counseling for non-residents, while being an important part of the recovery

of resident clients, can significantly Impact on-street parking during busy weekends

on the Balboa Peninsula. The use of on-street parking by the faclity on weekends ~ !
impacts the avakability of on-street parking for use by residents of the neighborhood. -
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NBMC §20.91A.060 Finding D: The use will be compatible With the character of
the surrounding neighborhood, and tha addition or continved malntenance of

the use will not contribule to changing the residenttal character of the .

nelghborhood, such as creating an overconcentration of residential ciire ases In

the vicinlty of the propossd use, In-making this finding or sustaining sucha -, .-~ -

findng, the Hearing Ofﬁeerlhalleonslder asappmpﬂah,ﬂufoluwlnﬁfaﬂnn

1. mmwmmmmquwm.mmmM .

faciltties, ouﬂusformmlhbmmgumdmoﬂnrmuuwﬂchcodd
boamchdhyoraﬂectﬂuupenﬁonofﬂ»mbjcctm

2. The existence of:ubsundardptmchanmﬂsﬂcs ofunaminumich
the use la located sich as. lot widitis, sathacks: WMW
available parking, slmtbloeks.andoﬂnrsmmrd iiritterist]
which are pervasive In certaln areas of the Clly of ‘Newport Beach,

including :

istand, Corona del Mar and Newport Heights, which portions wore depicted = - ~--
- on 8. map referrod to as the Nonstandard Subdivision Area presentedtothe - -~ © -
wmmmcomwmm&mmzo mlndonﬁlo- s

with the Director of Planning; and

3 mhlwmhmwmwmmmmm1mm,n -
would be appropriate to apply the Ameérican Planning Assoclation standard . o

ofpemlwngomorlwomﬂlmpefbloek. Madllﬂb&ockle’ﬂgﬂu
difforent arsas of Newport Beach witlely range from 300 foet in the

nmmmsmmmm mm“wtmmmmmﬁ,—
A 4 -

§
Hsle

'lengmiasﬂm The Hearing Oficer snauapplyﬂn'

Assuhﬂondmdalﬂhaﬂmofﬂmoﬂﬂuchlnimimulﬂm

sliminates the differonces in biack lenigths. In making this i
the hearing officer shall be guided by average or median block lengths in
standard subdivisions of the CHy. The Hearing Officer shall retaln the

discretion to apply any degree of separation of uses, which he or she C
deams appropriate in any given case. A copy of the American Planning = -

Asaochﬁonshndardbonﬁhmmmmdorofmmng.

located at 1327 West Balboa Boulevard and proximate (within 750 feef) to Christ
Church by the Sea’s Children’s Center, a large day care facilily icensed by the State
of Cafifornia Department of Social Services located at 1400 West Balboa Boulevard
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mummmwSMammmnﬁummumdumm
Recovery to lolter, smoke,. and frequently -engage in :offensive and disruplive
mwwmmm&mmm :

muﬂmmumbmmwmmmmofmm«ram_- .
beverages (American Legion Hall at.215 W 15™ Streot and Fry's Market at 116 E - -
15% Streef) both within walking: distance from the Use. Locafion which aflows .
msidenhofmUsemiemaombamsalesmdemm
meamdmu»mulyopm»anawmmm

TheUseLocaﬂunhwmahmeNmmmﬂStMvishnArea mamaﬁldﬂs
characterized by namrow lot widths, small setbacks, narrow streets, kmited available

on-streat and off-streat parking, and short blocks. . The Use Logation provides six on~
mmmhmﬂdhmmh%swm The operations and.
management of the Use require on-street parking for family counseling on:weekends -
MwmmmﬂabmydonMpaMbrusahydem,
subdivision. In addifion, mehhdmﬂnopemﬁonufﬂleUu.mdudhg-

music and shouting, isatﬂibhtampfwm ‘

NCR 00530




Secfion 5. The Hearing Officer hereby denies with prejudice Use Pemmit No.
2008-033,

8. The action shall become final and effective fourteen (14) days after
the adoption of this Resolution unfess within such time an appeal is filed with tha City TR
Cle:khamdameudﬂahepmﬁsbnaofﬂuezo.%wngandm,ofﬂumwm
Beach Municipal Code. cah

| PASSED, APPROVED, AND ADOPTED this 22™ day of January, 2009.
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Use Permit Hearings
Thursday, January 22, 2009

Newport Coast Recovery, LP
Kramer Center, LP

£6G00 MON




$£500 ¥ON

Agenda ltem #1
= Resolution of Denial, Newport Coast Recovery, LP-

* Not a public hearing
Agenda Item #2 ~ Kramer Center LP

* Use Permit Hearing
« Brief Background on Ordmance 2008-05 (Dave Kiff)
* Presentation of the Newport Coast apphcatnon (Roger Mobley)

Applicant’s comments, if any

Public Hearing Opened - -

= Commentslimitedto 3 minutes unless Hearmg Ofﬁcer determmes otherwrse-
Public Hearing Closed |

Applicant can return to rebut or clarlfy comments made

Questions from the Hearing Officer to the appllcant or to Crty Staff

Hearing Officer’s determination - alternatwes are:
»* Approve with condnt:ons, \ o

» Deny;or - -
* Continue the hearing to a date certain
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Staff Presentation

» This is a Use Permit hearing held under NBMC Chapter 20.91(A) - USe

Permits in Residential Districts o

Ordinance 2008-05, effective February 22, 2008, calls out this process:

=  Most existing group residential uses had to apply for a Use Permit to stay in

- operations by May 22, 2008. | .

= A Hearing Officer shall make a determination to approve or deny the Use
Permit. | | |

= The Hearing Officer’s decision can be appealed to the City Council.

» The City Council’s decision may not be appealed, but “reasonable
accommodation” may be requested. RA requests go before a hearing officer
at a public hearing, and can be appealed to the City Council.

» Ordinance 2008-05 exempts one type of home from the Use Permit
requirement — ADP-licensed treatment homes: \

Housing six or fewer persons, and
» Which do not operate integrally with other facilities ("Integral Facilities”).
US District Court Judge James Selna in May 2008 blocked the City from
requiring networked ADP-licensed 6 and Unders from going through the .

- Use Permit process (SLBTS).
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BALBOA PENINSULA (Central Peninsula Area)
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" a Use closed, or unser abatemaent order.
= Nartoron 1o abate Feb 2020,
= Apphed for a Use Parmit
= Use 15 3n ADP- licansed *6 and Uncer” or
‘otherwize not subject £ Lise Permit
. reqJitement, including SLBTS

L AR X )

P SLBTS' Vil way offces

A = D3%-lcensed largh day care
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Upcoming Group Residential Hearings

B

= Ocean Recovery —Two Properties
» Thursday, February 5, 2009
» City Council Chambers
= 4:00to 6:00 p.m.

« Yellowstone Recovery —Four Propertles in SAH

» Combined Use Permit + Reasonable Accommodation Hearing
» Thursday, February 12, 2009

= City Council Chambers

» 4:00t0 6:00 p.m. |

s Others Pending

= Pacific Shores Recovery (3 homes) — RA hearing
= Balboa Recovery (3 homes) — RA hearing
* Morningside Recovery — RA hearing & UP Hearing

6€500 YON



GROUP RESIDENTIAL USE PERMIT HEARING (1/22/09)
| TRANSCIPT -

NCR 00540

11287-001 1\1127414v1.doc
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PUBLIC HEARING ON
NBQPORT COAST RECOVERY, LP
and
KRAMER CENTER AT NEWPORT BEACH, LLC
BEFORE THOMAS W. ALLEN, ESQ., HEARING OFFICER
NEWPORT BEACH, CALIFORNIA

THURSDAY, JANDARY 22, 2009

Reported by:
LAURA A, MILLSAP, RER
CSR No. 9266

PRECISE

REPORTING SERVICE

- {714) 847-0099 - ({800) 647-3089 + FAX (714) 543-1614

www.precisereporting.com
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NEWPORT COAST RECOVERY - 1/22/2009

Public hearing was taken on behalf of
the City of Newport Beach at 3300 Newport Boulevard,
Newport Beéch, Ccalifornia, beginning at 4:00 p.m., and
ending at 4:28 p.m., on Thursddy, Januvary 22, 2008,
before LAURA A. MILLSAP, RPR, Certified Shorthand

Reporter No. 9266,

PRECISE REPORTING SERVICE
800-647-9099
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NEWPORT COAST RECOVERY - 1/22/2009
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APYEPRANCES:

For The City o§ Newport Beach:

RICHARDS, WATSON, GERSHON

BY: PATRICK K. BOBKO, ESQ.

355 8. Grand Avenue, 40th Floor
Los Angeles, CA 90071-3101
(213) 626-B484

CITY OF NEWPORT BEACH

BY: DAVE KIFF, Assistant City Manager
JANET JOHNSON BROWN, Rhsaociate Planner

3300 Newpdrt Boulevard

Newport Beach, CA 92658-8915

{949) 644-3002

For Kramer Center:

BY: DAVID R. COOKSEY, ESQ.

535 -Anton Boulevard, Tenth Floor
Costa Mesa, CA 92626-1%77

{714) 431-1002

PRECISE REPORTING SERVICE
800-647-95099 '
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NEWPORT COAST RECOVERY - 1/22/2009

NEWPORT BEACH, CALTFORNIA; THURSDAY, JANUARY 22, 2009

4:00 P.M. - 4:28 P.M.’

MR. ALLEN: 2All right. So we'll open the
agenda for Thursday, January 22. First item on the
agenda is the Resolution of denial for Newport Coast
recovery. We had public hearings on this matter, and we
now have a Resolution before us to consider for adoption.

S0 with that preface, youldretaff like to
report? '

MR. KIFF: Yes, Mr. Allen. I'm going to move.
to the glide that contaimg that Resolution. Because as
You pointed out at the last meeting, you directed us to
pfepare a Resolution. We did prepare one. We posted it

on the Web aite. And then you, as you're entitled to do, .

had some recommendations for a change to it. So I wanted
to draw your attention and the audience'arattention to
that change up on the screen. It'é going to come up
here. 1t's towards the end.

It's relating to the finding about -- ic's
Finding D, where it talke about compatibility with the
neighborhood. And the lﬁnguage you'll see in black ia
the language that's in the draft that's outside, and then
you'll start to see this struck out and added change.

And this is something that the heéring officer

PRECISE REPORTING SERVICE
800-647-9099%
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NEWPORT COAST RECOVERY - .1/22/2009

recomnended bein§ .added.

And I'll start, "It's appropriate to apply the
APA ptandaxd to this application. Use is located
mid-Balboa Peninsula, which is part of the non-standard
gubdivigion area.” _

and continuing on, you go to the next paragraph
where you say,.'within-that:607 footrblock. where this
ugse is located, there's already one 1l-bed residential
care facility,-and that's Balboa Horizons.® Aﬁd here's
where I had made some modifications to the phrases you
used.

And it's fair for you to ask me that duestion
asg to why I-did this, but within 100 feet, there is an
application pending with the State ADP for a facility
housing six or fewer pecple at 1217 Wegt hay. This is
not yet approved. AaAnd the City, by State law, needs to
treat this facility like it treﬁts any single family use.

So we believe it's not appropriate to use that
facility based -- for two reasons, because it's still
penﬂing,-and because it's a gix-and-under that we're
specifically excluded from congidering as anything but a
single familf use. '

That the distancing comment is not appropriate

to apply to that bhuilding. It's very asppropriate to

‘apply to Balboa Horizoms, as you did. So that's wmy

PRECISE REPORTING SERVICE
800-647-9099
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NEWPORT COAST RECOVERY - 1/22/2009
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propoéed amendment to your language there. And again,
that's kind of in the purplish blue on the screen.

And then it continues on, ®*Across Balboa

Boulevard, there are two residential care facilities

which are closed or under abatement. However, it's not
certain that these will, in f-act, remain closed or abide
by the order.® And then you note that "Across Balboa .
Boulevard at 115 West Balboz, within 300 feet, is the
122-bed residential facility known as Ocean Recovery.®

8o if you were amenable to those changes, this
would be the final Resolution that we have prepared for
your signature then.

MR. ALLEN: Do you have concerns over the
reference tu.the 'usea.acfoss the street,® "acrose Balboa
Boulevard" and east or toward west?

MR. KIFF: No. I think the American Planning
Asgociation standards allows you to leck around, not
neceesarily in a linear way, as to what a block is. But
tce look acrosa the street, for inatance, we've certalnly
done that with other uses, I think the etandard does
allow you to consider that.

MR. ALLEN: Mr. Bobko, do you have any concerns

' over reference to the six-or-less use that's across the

alley from this use?

MS. BROWN: No. Wefll defer ~- the City's

PRECISE REPORTING SERVICE
800-647-9099
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NEWPORT COAST RECOVERY - 1/22/2002

position ie what the staff hag sgaid, cbviously. So the
City endorses that.

MR, ALLEN: oOkay. I understand the concern
that the City does not have a right to object or prohibit
or even regulate the six-or-less uge. But it still
is -~ it is not the use -- and I'm-sorry, I can't
remember the exact terminology that the Clty used in
adoption of ite andiBAnce. But it's not the single

family -- the traditional single family use. It's still

a group facility use.

MR. KIFF: Are you refexrring to the integrated
facilities concept?

MR. ALLEN: Yes.

MR. KIFF: Okay. Yes. I think it's the City's
position, and it's been the City's position, that an
operator that operates a home networked or managed with
other homes is integrated.

However, Judge Selna has directed us, via his
injunction, not to apply that provision of cur ordinance
involving integrated uses.

So I apologize that this is relatively gray, it

is a gray area. But it's clear to me, the couple of

things. That this facility is not yet cperable, and that

it's a six-and-under. And Judge Selna has told us that

we cannot, right now, consider it as an integrated use.

PRECISE REPORTING SERVICE
800-647-9099
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