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dissenting. r

Congress has exempted from the requirements of the Fair Housing Act (FHA)"any reasonable
local, State, or Federal restrictions regarding the maximum number of occupants permitted
to occupy a dwelling." t?-U,_S.e-,_qj--6_0_Z(bXl) (emphasis added). In today's decision, the
Court concludes that the challenged provisions of petitioner's zoning code do not qualify for
this exemption, even though they establish a specific number -- five -- as the maximum,
number of unrelated persons permitted to occupy a dwelling in the single-family
neighborhoods of Edmonds, Washington. Because the Court's conclusion fails to give effect to
the plain language of the statute, I respectfully dissent.

I

Petitioner's zoning code reserv'es certain neighborhoods primarily for "single-family dwelling
units." Edmonds Community Development Code (ECDC) 5 16.20.010(AX1) (1991), App.
225. To live together in such a dwelling, a group must constitute a "family," which may be
either a traditional kind of family, comprising "rtwo or more persons related Ix739] by
genetics, adoption, or marriage," or a nontraditional one, comprising "a group of five or fewer
perscins who are not [so] related." s 21,30.010, App.250. As respondent United States
conceded at oral argument, the effect of these provisions is to establish a rule that "no house
in [a single-family] area of the city shall have more than flve occupants unless it is a'
[traditional kind ;**17841 of] family." Tr. of Oral Arg. 46. In other words, petitioner's
zoning code establishes for certain dwellings "a five-occupant limit, fwith] an exception for
[traditional] families." Jbid.

To my mind, the rule that "no house . . . shall have more than five occupants" (a "five-
occupant limit") readily qualifies as a "restriction regarding the maximum number of
occupants permitted to occupy a dwelling." In plain fashion, it "restrict[s]" -- to five -- "the
maximum number of occupants permitted to occupy a dwelling." To be sure, as the majority
observes, the restriction imposed by petitioner's zoning code is not an absolute one, because
it does not apply to related persons. See ante, at 736. But 5 3607(b)(1) does not set forth a

narrow exemption only for "absolute" or "unqualified" restrictions regarding the maximum
number of occupants. Instead, it sweeps broadly to exempt any restrictions regarding such
maximum number. it is difficult to imagine what broader terms Congress could have used to
signify the categories or kinds of relevant governmental restrictions that are exempt from the
FHA. n1

- Footnotes

n1 A broad construction of the word "any!' is hardly novel, See, e. g., John Hancock Mut. Life

Ins-,.-ep-;.--rt,.-H-a.rrjs-Tra.st and Sav, Ban&,.5-1-Q-U-,S.86-,-.-96,1,26L, .'Ed, ?d 524, L14 S-' Ct. 517

G99il (citing, as examples where "Congress spoke without qualification" in ERISA, an
exemption for "'any security' issued to a plan by a registered investment company" and an

exemption for"'any assets of . . , an insurance company or any assefs of a plan which are
held by . . . an insurance company"'(quoting zjl t-,,S,C. A$ 1101(b)(1), 1103(b)(2))
(emphasis in John Hancock)); Citizens' Bank v. Parker, 192 U.5.73,81, 48 L. 8d.346,24 S'
Ct, 181 (1904) ("The word any excludes selection or distinction. lt declares the exemption
without limitation"),

End Footnotes- -

[*740I Consider a real estate agent who is Ix**814] assigned responsibility for the city
of Edmonds. Desiring to learn all he can about his new territory, the agent inquires: "Does
the city have any restrictions regarding the maximum number of occupants permitted to
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occupy a dwelling?" The accurate answer must surely be in the affirmative -- yes, the
maximum number of unrelated persons perrriitted to occupy a dwelling in a single-family
neighborhood is five. Or consider a different example. Assume that the Federal Republic of
Germany imposes no restrictions on the speed of "cars" that drive on the Autobahn but does
cap the ipeed of "trucks" (which are defined as all other vehicles). If a conscientious visitor
to Germany asks whether there are "any restrictions regarding the maximum speed of motor
vehicles permitted to drive on the Autobahn," the accurate answer again is surely the
affirmative one -- yes, there is a restriction regarding the maximum speed of trucks on the
Autobahn.

The majority does not ask whether petitioner's zoning code imposes any restrictions
regarding the maximum number of occupants permitted to occupy a dwelling. Instead,
observing that pursuant to ECDC S 21.30,010, "any number of people can live in a house," so

long as they are "related 'by genetics, adoption, or marriage,"' the majority concludes that $

21.30.010 does not qualify for 5 3607(b)(1)'s exemption because it "surely does not answer
the question: 'What is the maximum number of occupants permitted to occupy a house?"'
Ante, at 736. The majority's question, however, does not accord with the text of the statute.
To take advantage of the exemption, a local,'state, or federal law need not impose a

restriction estabtishing an absolute maximum number of occupants; under 5 3607(bX1), it is
necessary only that such law impose a restriction "regarding" the maximum number of
occupants. Surely, a restriction can "regard" -- or "concernr" "relate tor" or "bear on".-- the
maximum number l*74L1 of occupants without establishing an absolute maximum number
in all cases. n2

---Footnotes--

n2 It is ironic that the majority cites Uniform Housing Code $ 503(b) (1988), which has been

incorporated into petitioner's zoning code, see ECDC g 19.10.000, App'248' as a

"prototypical maximum occupancy restriction" that would qualify for 5 3607(b)(1)'s
exemption. Ante,'at 736. Because 5 503(b), as the majority describes it, l'caps the number of
occupants a dwelling may house , based on floor area," ibid, (emphasis added), it actually
caps the density of occupants, not their number. By itself, therefore, $ 503(b) "surely does

not answer the question: 'What is the maximum number of occupants permitted to occupy a

house?"' Ibid. That is, even under S 503(b), there is no single absolute maximum number of
occupants that applies to every house in Edmonds. Thus, the answer to the majority's
question is the same with respect to both 5 503(b) and ECDC 5 21.30.O10: "It depends."
With respect to the former, it depends on the size of the house's bedrooms, see anfe, at736
(quoting 5 503(b)); with respect to the latter, it depends on whether the house's occupants
are related,

- End Footnotes- -

[**1785J I would apply g 3607(bX1) as it is written. Because petitioner's zoning code

imposes a qualified "restriction regarding the maximum number of occupants permitted to
occupy a [x*x915] dwelling," and because the statute exempts from theFHA "any" such

restriitioni, i would reverse the Ninth Circuit's holding that the exemption does not apply in
this case. n3

---Footnotes--

n3 I would also remand the case to the Court of Appeals to allow it to pass on respondents'
argument that petitioner's zoning code does not satisfy 5 3607(bX1)'s requirement that
qualifying restrictions be "reasonable," The District Court rejected this argument, concluding
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that petitioner's "five-unrelated-person limit ip reasonable as a matter of lawr" App. to Pet.
for Ceft. B-10, but the Court of Appeals did not address the issue.

End Footnotes- - -

II

The majority's failure to ask the right question about petitioner's zoning code results from a
more fundamental error in focusing on "maximum occupancy restrictions" and "family
composition rules." see generally ante, at73L-734. These two terms -- and the two
categories of zoning rules they describe -- are simply irrelevant to this case.

l*7427 A

As an initial matter, I do not agree with the majority's interpretive premise that "this case

[is] an instance in which an exception to 'a general statement of policy' is sensibly read
'narrowly in orderto preserve the primary operation of the [policy]."' Ante, at73L'732
(quoting Commrssionerv. C/ark.489 U,S.726,739, 103 L. Ed.2d 753, 109 S' Ct. 1455
(1989)). Why thiscase? Surely, it is not because the FHA has a "policy"; every statute has
that, Norcould the reason be that a narrow reading of 42 U,S-.C-,.5 3.6Q7(b)(1) is necessary
to preserve the primary operation of the FHA's stated policy "to provide . . . for fair housing
throughout the United States." S 3601. Congress, the body responsible for deciding how
specifically to achieve the objective of fair housing, obviously believed that 5 3607(b)(1)'s
exemption for "any , , . restrictions regarding the maximum number of occupants permitted
to occupy a dwelling" is consistent with the FHA's general statement of policy. We do
Congress no service -- indeed, we negate the "primary operation" of 5 3607(bXt) -- by
giving that congressional enactment an artificially narrow reading, See Rodriguez v' United
States.48O U.S. 522, 526,-94 L. Ed. 2d 533, 107 S, Ct. 13-9-1 (1987) (per curiam) ("It
frustrates rather than effectuates legislative intent simplistically to assume that whatever
furthers the statute's primary objective must be law"); Board of Governors, FRS-v. Dimension
FinancralCorp,,474 U.S.361-374,8B L. Ed,2d 591. 106 S,-e-t.681 (1986) ("Invocation of
the 'plain purpose' of legislation at the expense of the terms of the statute itself , . ., in the
end, prevents the effectuation of congressional intent"). n4

---Footnotes--

n4 The majority notes "precedent recognizing the FHA's 'broad and inclusive' compass, and
therefore according a'generous construction'to the Act's complaint-filing provision." Ante, at
731 (quoting Trafficante v. Metropotitan Life Ins. Co,, 4A9 U.S. 205, 209, 2L2, 34 L' Ed. 2d

41_5, 9_.3-5_,.-C.t,- 3_6.4.(1972)), What we actually said in Trafficante was that "the language of
the Act is broad and inclusive." /d., at 209. This is true enough, but we did not "therefore"
accord a generous construction either to the FHA's "antidiscrimination prescriptions," see
ante, at737, n.11, or to its complaint-filing provision, 5 810(a), 42-U5.e,-5-361-0(a) (1970
ed.) (repealed 19BB). Instead, without any reference to the language of the Act, we stated
that we could "give vitality to 5 810(a) only by a generous congtruction which gives standing
to sue to all in the same housing unit who are injured by racial discrimination In the
management of those facilities within the coverage of the statute." 409 U.S, at 212. If we
were to apply such logic to this case, we would presumably "give vitality" to 5 3607(bX1) by
giving it a generous rather than a narrow construction.

End Footnotes- - -

l*743! In any event, as applied to the present case, the majority's interpretive

http://www.lexis.com/research/retrieve?_m:a26d44e088b4 43a7ec33fff4tc04c6fd&docnu... 111712007



. Seacch - 298 Results - oxford house Page 18 of22

[***8161 premise clashes with our decision in Greoory v, Ashcroft,59lU.S.452,456'
47.Q, .1"_1_5-_..1,_Ed.-2"d 41,0, 1.11S, Ct,2395 (1991), in which we held that state judges are not
protected by the Age Discrimination in Employment [**17861 Act of 1967 (ADEA), 81 Stat.
602, as amended, 29 U.S.C. gg 621-634 (1988 ed. and Supp.V). Though the ADEA generally
protects the employees of States and their political subdivisions. see 5 630(bXZ), it exempts
from protection state and local elected officials and "appointee[s] on the policymaking level,"

S 630(f). In concluding that state judges fell within this exemption, we did not construe it
"narrowly" in order Lo preserve the "primary operation" of the ADEA, Instead, we specifically
said that we were "not looking for a plain statement that judges are excluded" from the Act's
coverage. Greaory, supra, at467, Moreover, we said this despife precedent recognizing that
the ADEA "'broadly prohibits"' age discrimination in the workplace. Trans World Airlines, Inc,
v, Ihurston.469 U.S...111, 120, 83 L, Ed, 2d 523, 105 S. Ct.613 (1985) (quoting Lorillard v.

flons, 434 U.S. 575. 577, 55 L. Ed, 2d 40. 98 S, Ct. 866 (1978)). Cf. ante, at 731 (noting
"precedent recognizing the FHA's 'broad and inclusive' compass" (quoting Trafficante v,
M et ro o o l i t a n Li fe I n s. Co,, 4o9 U .5 . 2a 5, 209J4-l*€d-2d-4-15--9*35J!. J64-11-92?lD

Behind our refusal in Gregory to give a narrow construction to the ADEA's exemption for
"appointee[s] on the policymaking level" was our holding that the power of Congress to
"legislate in areas traditionally regulated by the States" is 1*744, "an extraordinary power

in a federalist system," and "a power that we must assume Congress does not exercise
lightly." 501 U._S,-a-t_{6!_, Thus, we require that "'Congress should make its intention l'clear

and manifest" if it intends to pre-empt the historic powers of the States."' Id.' at46L
(quoting WillM-S-talefoltce. +gt U,S. Se, 6 Ed--Zel i5,-Ule.lJ
2304-(1_98-9-)), It is obvious that land use -- the subject of petitioner's zoning code -- is an

area traditionally regulated by the States ratherthan by.Congress, and that land-use
regulation is one of lhe historic powers of the States. As'we have stated, "zoning laws and

their provisions . . . are peculiarly within the province of state and local legislative
authorities." Warth v.. S-eldin, 422 U.S.490-50-B-,-t118, 45 L. Ed, ?d-34.3.-9-55.-Ct' 2l-92

G9Z5L See also Hes-s-ulpttAaIhpfiy-,-Ttans:Hudson Corparatio -30-{4,. L-3!-L
i_d...'2.d _Z+-5,_11-5..S.,4439{ g9g4) ("Regulation of land use [is] a function traditionally

tJ.ioimad by locat e;vein;enb" j; FERL y. Mississrppi. 456 U.5. JAZ,.7E&-! lg,7ZL. Ed-'

2d 532. 1OZ S. Ct. t126 (1982) (i'Regulation of land use is perhaps the quintessential state

acti"ity"f t4Zage ij alllg teue-v-Eo"reds,.416-U-5JJ3,-.19.1.' Ed-,.-?.d.-7"-97'.9.-4.S-' eL -1-5-3-6

{1gzAl(Marshall, J., dissenting) ("I am in full agreement with the majority that zoning ' . .

rnay inO'eeO be the most essentiai function performed by local government"). Accordingly,
even if it might be sensible in other contexts to construe exemptions narrowly, that principle

has no application in this case.

[**rc817] B

I turn now to the substance of the majority's analysis, the focus of which is "maximum
occupancy restrictionsn' and "family composition rules." The first of these two terms has the

sole function of serving as a label for a category of zoning rules simply invented by the

majorily: rules that "cap the nurnber of occupants per dwelling, typically in relation to
avjltanie floor space or the number and type of rooms," that "ordinarily apply uniformly-to all

residents of a// dwelling units," and that have the "purpose . . . to protect health and safety
by preventing dwelling-overcrowding." Ante, at [*74t, 733. n5 The majority's 1*xL787l
term does bear a familial resemblance to the statutory term "restrictions regarding the
maximum number of occupants permitted to occupy a dwelling," but it should be readily
apparent that the category of zoning rules the majority labels "maxirnum occupancy
restrictions" does not exhaust the category of restrictions exempted from the FHA by q 3607
(b)(1), The plain words of the statute do not refer to "available floor space or the number
and type of rooms"; they embrace no requirement that the exempted restrictions "apply
unifoimly to a/1 residents of a// dwelling units"; and they give no indication that such

restrictions l*7467 must have the "purpose . . , to protect health and safety by preventing

dweff ing overcrowding." Ibid.
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--Footnotes---

n5 To my knowledge, no federal or state judicial opinion -- other than three S 3607(bX1)
decisibns dating from 1992 and 1993 -- employs the term "maximum occupancy
restrictions." Likewise, not one of the model codes from which the majority constructs its
category of zoning rules uses that term either. See anfe, at733 (citing authorities).
Accordingly, it is difficult to conceive how Congress, in 1988, could have "enacted $ 3607(b)
(1) against the backdrop of an evident distinction between municipal land use restrictions
and maximum occupancy restrictions." Anfe, at732.

In this context, the majority seizes on a phrase that appears in a booklet published jointly by
the American Public Health Association and the Centers for Disease Control -- "'the maximum
numberof individuals permitted to reside in a dwelling unit, or rooming unit."' Ante, at733,
n.6 (quoting APHA-CDC Recommended Minimum Housing Standards g 2.51, p, 12 (1986)).
Even if, as the majority boldly asserts, this phrase "bears a marked resemblance to the
formulation Congress used in 5 3607(b)(!)," ante, at733, n.6, I fail to comprehend how
that would add to our understanding of the statute. The majority surely cannot hope to
invoke the rule that where "'Congress borrows terms of art in which are accumulated the
legal tradition and meaning of centuries of practice, it presumably knows and adopts"the
cluster of ideas that were attached to each borrowed word in the body of learning from which
it was taken and the meaning its use will convey to the judicial mind unless otherwise
instructed."' llel-zgf y', -United*S.ta-f€-s,.592 U.S..3-0-1,.30-2"*1'1--6-.L Fd,"Z-d.73t, .LIZ-S, Ct' 711
(1992) (quoting Morlssefte v. Unifed Stafes, 342 U.S. 246. 263, 96 L. Ed. 288, 72 S. Ct. 240
(1952)), The quoted phrase from the APHA-CDC publication can hardly be called a "tern of
art" -- let alone a term in which is "accumulated the legal tradition and meaning ol centuries
of practice." See also NLRB v. Amax Caal Co., 453lJ.S. 372, 329, 69 L. Ed' 2d'672,*1!1-5'
Q!-2799!_9gD (applying the rule to "terms that have accumulated settled meaning under
either equity or the common law").

- End Footnotes- -

Of course, the majority does not contend that the language ol5 3607(b)(1) precisely
describes the category of zoning rules it has labeled "maximum occupancy restrictions,"
Rather, the majoriiy makes the far more narrow claim that the statutory language "surely
encompasses" that category. Ante, at734.I readily concede this point. n6 Butthe obvious
conclusion that 5 3607(b)(1) encompasses "maximum occupancy restrictions" tells us

nothing [*r'*818I about whether the statute a/so encompasses ECDC 5 21.30'010, the
zoning-ruie at issue here. In other words, although the majority's discussion will no doubt
provide guidance in future cases, it is completely irrelevant to the question presented in this
case,

---Footnotes--

n6 According to the majority, its conclusion that 5 3607(bX1) encompasses all "maximum
occupancy restrictions" is "reinforced by" H. R. Rep. No. 100-711, p. 31 (1988)' See ante,.at
734, n. B. Since I agree with this narrow conclusion, I need not considerwhetherthe cited
Committee Repoft is either authoritative or persuasive.

- End Footnotes- -

The majority fares no better in its treatment of "family composition rules," a term employed
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by the majority to describe yet another invented category of zoning restrictions' Although
today's decision seems to hinge on the majoiity's judgment that ECDC 5 21,30.010 is a
"classic example of a . . . family composition rule," anfe, at 735, the majority says virtually
nothing about this crucial category. Thus, it briefly alludes to the derivation of 'rfamily
composition rules" and provides a single example of them. n7 Apart from these two
references, however, the majority's analysis consists tx7477 solely of announcing its
conclusion that "the formulation [of $ 3607(bX1)] does notfit family composition rules"'
Ibld. This is not reasoning; it is ipse dxif. Indeed, it is not until afrerthis conclusion has been
announced that the maloiity (in the course of summing up) even defines "family composition
rules" at all. See ibid. (referring to "rules designed to preserve the firmily character of a
neighborhood, fastening on the composition of households rather than on the total number'of
occupants living quarters can contain"),

---Footnotes--

n7 See ante, at 733 ("To limit land use to single-family residences, a municipality must
define the term 'famiiy'; thus family composition rules are an essential component of single-
family residential use restrictions")i ante', at 734 ("East Cleveland's ordinance 'selected
certain categories of relatives who may live together and declared that others may not'; in
particular, East Cleveland's definition of 'family' made 'a crime of a grandmother's choice Eo

iivewithhergrandson"'(quoting Moorev.EastCleveland,43L\J.5.494,498-499,52L.Ed.
2d 53 L,.97 5.e!, 1 9 3 2 ( L9ll) ( pl u ra I ity opi n ion ) ) )'

- End Footnotes- -

[**1788I Although the majority does not say so explicitly, one might infer from its belated

definition of "family composition rLlles" that I 3607(bX1) does not encompass zoning rules

that have one particular purpose ("to preserve the family character of a neighborhood") or
those that refer to the qualitative as well as the quantitative character of a dwelling (by
"fastening on the composition of households rather than on the total number of occupants
living quJrters can contain"). Ibid, Yet terms like "family characterr" "composition of
houJeholds," "total [that is, absolute] number of occupants," and "living quarters" are

noticeably absent from the text of the statute. Section 3607(bX1) limits neither the
permissible purposes of a qualifying zoning restriction nor the ways in which such a

restriction may accomplish its purposes, Rather, the exemption encompasses "any" zoning

restriction .- whatevei its purpose and by whatever means it accomplishes that purpose -- so

long as the restriction "regard[s]" the maximum number of occupants. See generally supral
at739-742. As I have explained, petitioner's zoning code does precisely that. n8

---Footnotes--

n8 All that remains of the majority's case is the epithet that my reasoning is "curious"
because it yields an "exception-takes-the-rule reading" of 5 3607(b)(L). Ante, at737, n. 11.

It is not clear why the majority thinks my reading will eviscerate the FHA!s antidiscrimination
prescriptions. The FHA protects handicapped persons from traditionally defined (intentional)
discrimination, 42-U-S,q.qg-35-Q4(D(1), (2), and three kinds of specially defined
discrimination: "refusal to permit . . . ieasonable rnodifications of existing premises"l "refusal

to make reasonable accommodations in rules, policies, practices, or services"; and "failure to
design and construct [multifamily] dwellings" such that they are accessible and usable, $$

3604(fX3XA), (B), (i). Vet only-one of these four kinds of discrimination -- the "reasonable
accommodations" prescription of 5 3604(fX3XB) -- is even arguably implicated by zoning

rules like ECDC g 21.30.010. In addition, because the exemption refers to "local, State, or
Federal restrictions," even the broadest reading of $ 3507(bX1) could not possibly insulate
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private refusals to make reasonable accommodations for handicapped persons. Finally, as I
have afready noted, see suprat at741, n. 3, restrictions must be "reasonable" in orderto be

exempted by 5 3607(bX1).

End Footnotes- - -

[*748] In sum, it does not matter that 1***g19] ECDC 5 21.030.010 describes "family
fiving, not living space per occupant," anfe, at737, because it is immaterial under S 3607(b)
(1) whether 5 21.030.010 constitutes a "family composition rule" but not a "maximum
occupancy restriction." The sole relevant question is whether petitioner's zoning code
imposes "any . . . restrictions regarding the maximum number of occupants permitted to
occupy a dwelling." Because I believe it does, I respectfully dissent'
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DISPOSITION : AFFIRM ED.

CASE SUMMARY

PROCEDURAL POSTURE: Appellant applicants sought review of the summary judgment
of the United States District Court for the Southern District of California, for appellee city,
in appellant's action that challenged appellee's denial of a building permit for a facility for
physically disabled elderly adults in a single-family residence area.

OVERVIEW: Appellant applicants sought a permit for a complex for physically disabled
elderly adults in a single-family residence area. Appellee city denied the permit because
the proposed building was too large for the lot and did not conform to the neighborhood'
Appellants filed an action that challenged the denial on Fair Housing Act, equal protection,
and due process grounds, and the trial coutt granted appellee summary judgment.
Appellants sought review and the couft affirmed the judgment. The court held that to
establish disparate treatment, appellants had to prove discriminatory motive, and
appellants did not claim that appellee granted a permit to a similarly situated pafty
relatively near the time it denied their permit, or show that appellee's permit practices had

an adverse or disproportionate impact on the physically disabled or elderly. The coutt
further found that the statute did not require reasonable accommodation for health care
facilities, which was a substa'ntial element of appellants' plan, and physically disabled are
not a protected class for purposes of equal protection under U.S. Const. amend' XIV.

OUTCOME: The summary judgment for appellee city, in appellant applicants' challenge to
appellee's denial of their application of a building permit for a facility for physically
disabled elderly adults in a single family area, was affirmed because appellants failed to
establish a discriminatory motive, and appellee's zonlng practices were reasonable
applications of its zoning power.

EXHIBIT 7 . ,
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CORE TERMS: physically, disabled, conditional use permit, prima facie case, discriminatory
effect, disparate impact, discriminatory, adult, health care facility, accommodation, housing,

employment discrimination, disparate treatment, Fair Housing Act, summary judgment,
neighborhood, elderly, motive, recommended, handicapped, dwelling, city council, equal
protection, zoning, Fair Housing Act Amendments, rational basis test, similarly situated,
health facility, protected class, rational basis

Lexis N exi s ( R) H e ad n otes + tlid.e H e-a"d n-o-!e-s

civil Procedgrc > Summary Judgmc-o! > Appellate Review > Standards of Review lit

Clyil Pr-oecdure > 5-um.mE-ry-ludgne0l > S-landards > Gencrat Qverview Eri

Cjvil Procedure > Apjcelg > Standards of Review > oe Novg Review til

H,Yr*The court reviews a grant of summary judgment de novo. Summary judgment is

appropriate when the movant shows there is no genuine issue as to any material fact
and that the moving party is entitled to a judgment as a matter of law' Fed. R. Civ'

P. 56(c). Only disputes over facts that might affect the outcome of the suit under the
governing law will properly preclude the entry of summary judgment' A.dispute.
about a material fact is genuine if there is sufficient evidence favoring the nonmoving
party for a jury to return a verdict for that party. More Like This Headnote I

Shepardize; Restrict Bv !'leadnote

Civit Riohts Law > Contraclual Relations & Housing > Fair Housinq Rights > Oisabilitv Discrimination f-ft

Civil Riqhts Law > Contractual Relations & Housinq > Fair Housino Rights > Fair Housing Act frl

El-vilRlshlF -l.aw" > epn!!:actu-aj-Rela-tlo-ns.-&.H,o-us.irr-g > Fair.Hp-usl.l's-&rshts >

Fair Housinq Amendments Act & Housino for Retirees ffil

,t/v2gThe court applies Title VII discrimination analysis in examining Fair Housing Act

(FHA) discrimination claims. The FHA is analogous to Title VII of the Civil Rights Act

of 1964, 42 U.S.C.S, 5 2000e et seq., which prohibits discrimination in employment;
Thus, a plaintiff can establish an FHA discrimination claim under a theory of
disparate treatment, or disparate impact. Additionally, a plaintiff may sue under the
Fair Housing Act, S 3604(fi(3)(B), if a local municipality refuses to make reasonable

accommodations for handicapped housin$. More Like This Heqdlote I

Shep_ardiz.e : Resirlct By !:leadngte

Civil 3.jqh!s-Law > Cenera-l Ov-erview 6'

-Ey.td.enEe > Inferenc.-e-s.gPresumpllons > Genera| .oYerview 
fi'

H/v3*To bring a disparate treatment claim, the plaintiff must first establish a prima facie

case. The elements are (1) plaintiff is a member of a protected class, (2) plaintiff
applied for a conditional use permit and was qualified to receive it, (3) the
conditional use permit was denied despite plaintiff being qualified, and (4) defendant
approved a conditional use permit for a similarly situated party during a period

relatively near the time plaintiff was denied its conditional use permit' If .plaintiff
establishes the prima facie case, the burden shifts to defendant to articulate a' 
legitimate, nondiscriminatory reason for its action. If defendant satisfies its burden,
ptiintiff must prove by a preponderance of evidence that the reason asserted by the

defendant is a mere pretext. More Like lhis-Headnote I Slrepardizer Restrict By Headnote
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Civil Riqhts Law > Contractual Relations & Housinq > Fair Housing Rights > General Overview Fr.ri

Eyid-e-rLce>In[e.renc..es-&-Presuoplisns>S-e.n-eral..q-v-"rv-rewft

HNa|Proof of discriminatory motive is crucial to a disparate treatment
claim. l:1-arc._Ljke_Ibg-Hecdrule | 5j,-ep?rd_Eci_&es!rc! sy_H-e.ednple

giyif Riglts-L.alv > Cs]traetuef Relatiqns & llaqsj-lS > Fair Housing.RiSh,ts > fair Hausing ect €*

Labol & Emoloyrnent Lay/ > Discrimination > ASe-81seu0r@tj-so > Geoeril orcn{iclu tiil

Public Health & Welfare Law > Housinq & Public Buildinos > fair ttousinq fi.

Hrvs*To establish a prima facie disparate impact case, a plaintiff must establish at least
that the defendant's actions had a discriminatory effect. The elements under the Fair
Housing Act,42 U.S.C.S. S 3604(f)(3)(B), of a prirna facie case undera disparate
impact theory are (1) the occurrence of certain outwardly neutral practices, and (2)
a significantly adverse or disproportionate impact on persons of a particular type
produced by the defendant's facially neutral acts or practices. Demonstration of
discriminatory intent is not required under disparate impact theory. However, a'

plaintiff must prove the discriminatory impact at issue. Raising an inference of
discri mi natory i m pact is i nsufficient. $.sre-!.ike-Ihg-Headrcle I

Sheoardlzej RestrjEt Bv Headnote

eivLl Ri-slr.ls-!.aw > Ca0t-ra,E!-ual B-eiatiens..&.|:ls-rrs-ins > F-er*Hqusins-Rr-sh-tF > D-i-s.a-bilr.tv -Diserinina-lian {;j

eiyil.Bigbis La-w > e.on![ac!u-a-! Re]eltans &, l:l.qus-tn-g > F.aitH-o,u.sinS.&ignE > Eair Houstng n.t {;

fublic-EeEth-&-Welfare Law > Hgusinq& Public.E-urldrqss > Fair Housing f1i'

HN6''A municipality commits discrimination under the Fair Housing Act, 42 U.S'C.S. 5
3604(f)(3)(B), if it refuses to make reasonable accommodations in rules, policies,
practices, or services, when such accommodations may be necessary to afford the
physically disabled equal opportunity to use and enjoy a dwelling. A dwelling is

defined as any building, structure, or portion thereof which is occupied as, or
designed or intended for occupancy as, a residence by one or more families, and any
vacant land which is offered for sale or lease for the construction or location thereon
of any such building, structure, or portion thereof. 42 U.S.C.S. g 3602(b). These
portions of the statute affirmatively require the city to make reasonable
accommodations for handicapped residences. More Likg This Headnote I

5.h spatdEe;^\eslrist Br_ller_drcte

Civil Rights Law > Contractual Relations & Housinq > Fair Housino Riohts > Eair Housing Act ti.:

Publiqtl.ea!-lb--L\{_ejfare:F"w > H"e..althc"ere > 5-er-vj-c--e; fsr Disablcd-.&*El-ds!y-.Pe.rsa.Ls- > Qare.Eactit-tie.s >

General overview t-u.3

Public Health & Wqlfare Law > Housinq & Public Buildings > Fair Housino liil

HN7*The Fair Housing Act,42 U.S.C.S. 5 3604(f)(3)(B), does not require reasonable
accommodation for health care facilities, If the health care facility were necessary to
house the physically challenged living in the building, reasonable accommodation
might be construed to include the health care compl€X. More LiKe-rhirilee-d-note I

Sheoardize.' Rqs_triEt_Eyllcednale
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STATE OF CALIFORNIA. HEALTH AND HU'TIAN SERVICES AGENGY GmY OAVIS. Gor,€rnor

CALIFORNIA DEPARTIIENT OF ALGOHOL AND DRUG PROGRAilS
17OO KSTREET
SACMMENTO, CA 9581i14037
TDD (916)4411942
(e16)

February 11,2000

TO: COUNTYALCOHOL AND DRUG PROGRAM ADilINISTRATOR$
LICENSED ALCOHOLISITI OR DRUG ABUSE RECOVERY OR

'TREATMENT FACILITIES

SUBJECT: GOODffEIGfIBOR GII|DELINES

Enclosed is a revised copy of the Departmentof Alcohol and Drug Programs' Good

Neighbar Guidelines. The edition of the Guidelines mailed to you in January 2000,
contained a printing enor and, fterefore, we ask that 1ou destroy your copy-

Please accept our apologies for any inconvenience this oversight has caused you, and
thank you in advance for your assistance in this matter. lf 1ou have any questions about the

Guidelines, please contact Lois MacNeilat (916) 323-1806. Foradditional copies of the

Guidelines, please contactADP's Resource Center at (800) 879'2772-

DAVID L. FEINBERG
Manager
Licensing and Certification Branch

Enclosure



Stote of Collf orni0 . Deportment ol Alcohol 0nd Dtug Progtoms

Establishing and Maintaining

Positive Relationships in the Community

A Guidebook for Residential Alcohol and

Drug Abuse Facilities

ileisnnor
GuiilGlines



Good Neighbor Guidelines

'oodNeighbor Gaidelinrt was developed in response to

recommendations from the Care Facilities Task Force

which was established by Senate Concurrent Resolution 27

(Senator Quentin L. Kopp, 1997).

The Department ofAlcohol and Drug Programs (ADP) is

very gratefirl to the California Association of Services for Children

and the CaliforniaAssociation of Children's Homes for allowing us to

paraphrase their i4. Guidebook for Group Home Providers." 
'We

borrowed much of their fine work and made it appropriate to 
.

residential alcohol and drug abuse (AOD) facilities.

This adapu.tio n of C,ood Neighbor Guidzhnawas wriuen by

the California Association of Addiction Recovery Resources under

subconrract with the Social Model Recovery Services, througlr its

contract with ADP. The information e(Pressed herein is to assist

AOD facilities in esmblishing and maintaimrqg positive relationships

in the ommunity. Questions or conmenc agarding this doorment

should be directed to:

Department ofAlcohol and Drug Programs

1700 K Street

Sacramento, CA 95814

(800) 879-2772 (Califarnia only)

(9 | 6) 327 -37 28 F tx (9 1 6) 323 -r27 o

TTY: (91O 445-1942

hmp:i /www.adp,state.ca us

[ctnoulGilgmGnt$
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Good Neighbor Guidelines
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Good -Neighbor Guidelines

WIh*. makes a good neighbor? From personal errperiences in our

W o* homes, we all have a pretty clear idea of neighborlines.

Good neighbors are people we <:rn rely on to keep an €ye on otu howe

when we'rr away, people we c:ln rely on to give us a hand ifwe need a

litde extra help, people we c:ln depend on to help keep the street looking

good by k""pi"g thcir lawns mone{ their yards neat and fue of litter,

andhouses painted. Good neighbors are the folts thatwete glad boryht

the house ner<t door and that we miss when they moYe away.

\7hen you open a residential alcohol and drug abuse facility

(hereafur referred to as an AOD ft"iliry) in a residential comniunity,

you become the new neighbor on the block and the neighborhood's

expectations about you are the same as they would be about any new

neighbor moving in. Because there have been insances where AOD

facilities unfornrnarcly have not practiced good neighbor principles,

community residents may become suspicious or hostile when they

learn that an AOD faciliry has opened or is about to oPen in their

neighborhood

As a licensee of an AOD faciliry, what can you do rc nrrn this

aairude around and promote AOD facilides as being good neighbon?

This booklet can help. It contains ideas, suggestions and tip,
identified by enperienced providers and licensing reviewers, for

esablishing and maintaining positive reladonships in the community.

It dso includes some €xsmples of protocols and communications that

you may wish to adapt for use in your own AOD facility.

!V'e hope that you will find the suggestions contained in this

booklet helpful and consider incoqporating them into your AOD

facility. Those of us sfio are committed to providing neighborhood-

,ft*
nl'[. ilr
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Good Neighbot Guidelines

based treatment services for individuals suffering from dcohol or

other drug problems must make sure that our residents are

committed m being good neighbors, our homes are maintained

and our staffconduct themselva in a responsible, positivg

professional manner that contributes to the quality of our

communities and enhances the AOD frcilirys eftrts to be a good

neighbor. In short, we mu$t be good neighbors!

*/J..
*l'[' ',!r
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Good Neighbor Guidelinss

OD facilities need to:

Anticipate potential problems.

Choose a location most appropriate for your services and

clientele.

Review the neighborhood composition of possible sites.

Find out who lives thene, wbat sc;hools, businesses, or

organizations are located there.

Anticipate questions and be prepared to answer them. For

instance, locating too near a school, playground or liquor

store often raises community concerns.

Conact local zoning or planning boards early in your

planning to identify regulations.

Make it a priority to find space that meets oitti"g zoning

requirements.

Assemble a g{oup of orpert and lay persons who support

yoru surse and who would be willing to testrfy on your

behalf should public hearings on siting issues be needed-

Choose a residential O.ilirywhich will require minimd

renovations. It should have sufficient bedrooms,

bathrooms, meeting space and office space; provide asafe

environment for staffand residents; meet the Americans

lfith Disabilities Act requirements (especially if you are

interested in public fuodind, and be accessible and

appropriate for the arget population(s).

ffie
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0ood Nelghbor Guidellnes

ven before you begin services at yoqr AOD facility, drere is

work rc do to reassure your new neighbors that you will be a

positive addition to their community. The old maxim "you nwer

get a second chance to make a good first impression' applies here.

Do your homework so t}at you stn anticipate and prevent

problems before they occur. Consider the following

' Know your neighborhood. and make sure you have a

legal right to be there-is the zoning appropriate; do

you need a conditional use permit (whidr may be

required of facilities with more than six residents)?

Make sure that you have secured all the required fire

permits, licenses, business licenses, and permits'

Be sure your home purchase agreement or lease has arl

escape clause rdeasing you if you are unable to open the

AOD faciliry.

Develop a neighbor innoduction letter and prepare

written materials about your program that can be

shared with neighbors; be dear, facnral and

straighf,orward- (See 
*Samples and Examples"-Page

17 for an orample of a'Neighbor Introduction.')

Have a good'neighbor plan re dy nadvance and put it

into effect as soon as you move in.

Belore You
tosc ln

*.4_.
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Good Neighbor Guidelines

aintenance is the essence of "good neighborliness.'Neighbon

dppreciate neighbors who keep up their property. [n your

case, good maintenance of the AOD faciliry may also act to r€assure

neighbors that your program and the residents served are a valued

addition to the neighborhood-

Each AOD faciliry should be physicdly maintained in a

manner that does credit to the neighborhood- The objective should be

to be "the best looking place in dre nelghborhood-"

. Conduct monthly inspections of the agencyb AOD facility

and recognize or reward the saffand clients for their

efforts.

. Adhere to community sandalds for landscaping, painting

and d€cor.

' Keep the exterior free of old furniture, appliances or car$-

. Do not allow residents or visitors to liuer.

.y't..
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Good Nelghbor Guidelines

T, h important to develop a relationship with local law enforcement,

I or with any local response agencies. You need their undersanding

and support. A "bunker' mentality on your pan will mean that law

en-forcement will only hear a one-sided accounting of *ny situation.

Make their.iobs as easy for them as you can. Consider the following:

' Get to know the local police, sheriffand fire department.

Invite them to become familiar with the program and

facility, and orient them to your mission and goals.

' If possible, recruit a law enforcement ofrcer for your Board

of Directors.

Discuss the Code of Federd Regulations, Title 42, Chaptet

1, Part 2, Confidentidiry Rules. If possiblc, work with all

law enforcement agencies on a plan for how to cooPerate

with their requ€sts for information on individuals without

violadng individual rights rc confidentialiry

Develop a back-up qystem ofsupport within the AOD

faciliry to minimize your neliance on law enforcement in

crisis situarions.

.r/J -'
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Good Nelghbor 6uidelines

omplainants will find a listener somewhere. If it's not you, it
will be local government, local media or a State licensing agency.

The involvement of any of these entities ffin st lrt a series of processes

over which you have litde direct control. \f'ouldnt you be in a beuer

position if you had the first opporarnity to respond to concerns?

Consider the following:

' Make sure the neighbors know who to contact in the AOD

faciliry if they have a complaint or a question, and how to

contact that person. Periodically visit neighbors and leave

your business card.

. Select a staffmember to represent the AOD Facthty and ask

the neighbors to appoint a rcpre$entative as well. Ask them

to be available to on€ another to discuss any neighborhood

issues that may arise.

. Provide mediation crisis intervention uaining to the per$on

assigned to deal with complains.

' Develop a written protocol or procedures for saffto follow

when a complaint is received. (See "Samples and

Examples"-Page 18 for an example of a "Complaint

Protocol.')

' Lea.rn to field complaints in a positive way. Even if it
appe:rrs that the AOD faciliry is unfairly criticized, the

response should be one of acceptance and undersranding.

+/-r -.
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Good Neighbor Guideline3

Respond to any complaints whetier legitimate or not.

If the complaint d.oes not concern your faciliry say so.

However, if you are able to remedy the problem, ofifur

to help. If the problem stems from your faciliry, correct

it and assure the complainant &at it wont happen

agarn. Then, take appropriate measures so that the

problem is not repeated.

Keep your Board ofDirectors informed about

neighborhood issues; you never know when the support

of the Board will be needed to handle a problem in the

community. Ideally, youwill have representatives of the

community serving on your Board of Directors, and

this might be the time to call upon their services.

*/}-,
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Good Neighbor Guidelines

oD facilities often fare very differendy in rheir relationships with

eigbbors and the community in general. Sometimes this is

because of local circumstances beyond the control of the licensee.

More often, however, this is because of differences in approach to local

communication. Public relations ar€ yery imporant! consider some

of the following approaches:

' Hold periodic open houses; invite the neighbors in now

and then. 'lfithout violating confidentialiry, show offyour

AOD facility;show your neighbors your succe$ses to help

them buy into the need for your AOD facility'

\Fhen someone moves into the neighborhood, have a staff

member visit the neighbor. W'elcome your neighbor to the

neighborhood, acquaint them with the Program and give

them the name and phone number of the adminisuator or

agency liaison, should concerns arise.

If you plan to make signficant improvements to yotu

property, it is wise to infurm your neighbors of the changes

before the work is commenced. The more your neighbon

know, the less concerns they will have.

{/-\ *
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Good Neighbor Guidelines

egardless of the number of residents served in your AOD

ciliry it is your responsibiliry to assure that residenm of

your program are conducdng themselves in such a way as to respect

the neighborhood and honor *e AOD facility. The following are

some sqgested rules to en$ure your residenm are also good

neighbon:

Residenm should not loiter in the front yard- Designate

outdoor smoking areas that will not interfere with your

neighbors. Use the back yard or park for outdoor

activities.

Restrict radios, $tereos and television to indoor use and

keep the volume of stereos and television at a level that

does not disturb the neighbon.

Resid.ens should dress appropriately and use

appropriate language.

Residents should not eng€e in any aggre*sive

confrontation with each other or the neighbors.

Residents should not cut across or walk on neighbors'

ProPerty.

If your program does not have "offstreet" parking, or if
multiple vehicles are unsrghdy, make provisions for

residents to leave their vehicles somewhere other than at

the house. Use your best judgment, and be consistent

+/-r -.
nl. f. ilr
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Good Neighbor Guidelines

with orher homes in the neighborhood, but be aware that one of the

mo$ frequent complaints is the number of cars parked at and coming

to and from theAOD faciliry.

. Prohibit any auto maintenance in the driveways/front yards.

. Keep the garage door closed when posshle.

' Make a wall hanging or poster and place it where residents and staff

can see it daily, (See "samples and Examples"-Page 19 for an enample

of a'Wall Hanging.")

./$..
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=+.! - :a!r,

15



Good Nelghbor Guidelines

our sta{f represents your AOD faciliry. They are also role models

to your residenm and community. Consider some of the

followlng rules for staffconduct:

Staffshould observe all rules set for residents. (See "Client

Conduc"-Page 12.)

The agency should have a'Code ofEthics" for all staffand

it should be reviewed by staffon a regular basis. Each staff

person and volunteer should be required to slgn this code

of ethics. (See "samples and Examples"-Page 20 for an

ercample ofa "Code of Ethics.")

All staffand volunteers shall be aware of the Code of
Federal Regulations, Tide 42, Chepter 1, Part 2

Confidendality Rules and shall maintain them at all times.

Be an overall good neighbor. See the neighbors and let

them see you. Build relationships on a personal level as

much as your time dlows.

*/}..
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Good Nelghbor Guidelines

elonging to local groups and community seruice organizations is

a great way to 'walk the walk as a member of the community.

The following are some suggestions for getting involved in the

communiw:

' Participate in the neighborhood watch Program.

. Participate in homeowners and apartment associations'

Encourage staffto get involved in community

organizations (e.g., as board members of other community

nonprofit organizations, volunteers with police or fi-re

auxiliaries, etc') so that you will be known and seen as

people who are actively involved in the betterment of the

community.

Belong everywhere Chamber of Commerce, Rorary, Lions,

Kiwanis, etc. You are a member of the community and

should act like one.

.y'tr -'
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Good Neighbor Guidelines

ommunity service activities are wonderfirl oPPornrnitie$ to

demorstrate your commitment to the neighborhood and

your concern for the good citizenship of your residenrc. Following

is a list of community service activities you could underake, and

add m the list those activities thatwould be appropriate in your

neighborhood and community:

Offer rc remove and replace Frbage cans for the

disabled or elderly on trash day.

Offer to mow lawns, make home repairs or do yard

work for neighbors who are incapacitated or elderly.

Help clean up the neighborhood in the aftermath of

storms, floods, etc.

. Patrol for and remove litter.

Participate in locd community special evenm.

Purchase gCIods and services from local merchants.

. Participate in rhe adopt-a-highway Program.

. Participate in the neighborhood watch program.

Ifgrafiti appears in the neighborhoo4 help to remove it

Offer to paint street numbers on curbs.

.../.\..
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Good Nelghbor Guidellnes

Easy Does It Recovery Home

Dear Neigfrbor,

I would like rc introduce mpelf. My name isJohn/Mary Srnith

and I am the Director ofThe Eaqf Does It Recovery Home. Our

organization has been incorporated since L982 mdhas been

successfully serving recovering alcoholics and drug addi*s since that

time. 'We 
have 12 male residens in this AOD faciliry.

It is our agency's mission to assist these men in their journey to

sobriety and recoyery by offering them a safe nurtffing environrnent

andskills to function as nondrinking or nonusing citizens in an

alcohol- and drug-free envimnment Our residential faciliry provides

24-hour staffsupervision, which m€an$ there is 
"l*"yt 

someone in

charge of the home whom you €n reach should you have a question

or concern. The State of Cfifornia Department ofAlcohol and Drug

Programs licenses us as a Residential Nonmedicd Alcoholism and

Drug Abuse Recovery orTieatment Facility.

It is important that our men live in a communiry like this since it
is in such an environment where they will live ufien drey complete

their recovery and. ffeatment services. 
'We take this responsibiliry veqy

seriously. Our residents learn the importance ofbeing a good

neighbor and a positive asset to tbis community. Please help us to

become better neighbors and consider us for involvement or help in

any communiry p{ecm.

Ifyou have any questions or concerns' you may contact my saff
or me at 555-4444.

Sinerely,

John/Mary Smith
Director

ileighbor
lffiroduction
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0ood Neighbor Guidelines

/\ lthough there are no requirements in rqulation thatAOD
fl,f""ititio devdop a neighborhood complaint process, it is highly

recommended that each AOD facility do so and inform the staffas to

the procedure to ake should a neighbor complain to the AOD faciliqy.

The following is an example:

Easy Does It Recovery Home

To: All Staff

From: Mary Smith, Director

Subject: Neighbor Complaints

Should anyone come to the doorwith a concern or complaint, please

follow these instructions:
1. You are allowed to let himlher know we are The Ea,sy Does It

Recovery Home, an AOD faciliry for recovering alcoholics

and drug addicts. You are not allonred m give hirrlher any

specific information about our residenm.

If he/she aslcs, you may give your name.

Ask for his/her name and phone number-if he/she is

unwilling to give this information, rhat is fine--please only

ask once.

If he/she does give you a name and phone number, ftll hirrl
her that Mary Smi&, Director will give him/her a call co

discuss any concerns he/she may have.

Give him/her ecnpy of the Neighbor Inroducrion l"etter and

let him/her hnow if he/she has any questions, to please call

Mary Smith at the number on the letter
Once you have asked for a name and numbet, and given him/
her a copy of the Neighbor trnroducdon lrtter, you are

instructed to politely €ncuse yourself, leming him/her know

you need to retrun to your duties. At no time are you to

eng4ge in a discussion or debate about the validiry or
inralidiry of his/her concern or complaint.

Ifyou have been through these steps and the person is

refirsing to leane or is trying to force his/her way into the

AOD faciliry, p€e me or the designated seffperson in

charge. As a last resort you should call the local authorities.

2.

3.

4.

5.

6.

7
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Good Nelghbor Guidelines

reate a wall hanging that can be displayed in a central location

where all staffand residens c:ln see it on a regular basis.

Easy Doa It Recovery Home

. This is our home

. Always treat it with respect.

Remember that you and your acfions reflect on our.home.

'We 
are h"ppy to be in this neighborhood.

Always think of what you can do to make this home and

our corrununiry bemer.

.y'J -'
nl* f. ilr{..:- :

Unll Hanging
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Good Neighbor Guidelines

Staffof the Easy Does It Recovery Home is dedicated to the belief

in the db"ity andworri of all human beitgs.

Smff will promote and assist in the recovery or ueatment of all

persons regardless of the abiliry to pay, without r€Frd to ethnic

group idendfication, religion, age, sex, color or disabilities.

Staffwill maintain an appropriate supportive relationship with all

p€rsons served, and not become personally, socially, sexually or

romantically involved with a resident while the resident is in a

professional reladonship with the program.

Statrrvill not commit eny actofviolencc or threats ofviolence

against residents or other staff

ftatrwill not become financially involved witfi residents served.

Smffwill sricdy adhere to established nrles of confidentialiry

regarding all records, materids and knowledge conoerningpersons

served in accordance with all currentgoverlunent and program

regulations.

Staffwill respecr organizadonal policies and pmcedures, along wi*r

the righn of other staffmembers, cooperatingwith management

both on the job and in association with other agencies with which

he/she rnay come in contact in hislher job.

Staffwill regularly evaluate their own skills, strengths and.

limiations, suiving alwap for self-improvement, persond gromh

and increased knowledge through fun*rer education and uaining.

.y'J -.
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The Licensing and Certification D;ivision
(LCD) is responsible for the licensing and
certifying of adult, non-medical atcohot and/or
other drug (AOD) recovery or treatment
facilities (programs), Drug Medi-Cal
certification of clinics in the Sfafe of
California, and the licensing of Narcotic
Treatment Programs.

lnformation can be obtained about Narcotic
Treatment Pragrams at
htt p : //vvww. ad p. c a. q ov/ F act S h e et s.

Licensing and Certification of
AOD Facilities

Freq uently Asked Questions

Licensed vs. Unlicensed
Facilities

1. What facilities (programs) must the
Department of Alcohol and Drug Programs
(ADP) license?

California Code of Regulations (CCR), Title 9,
Section 10501, defines a "facility" as any building
or group of buildings which is maintained and
operated to provide on a residential basis, one or
more of the following alcoholism or drug abuse
recovery or treatment services: detoxification;
individual, group or educational sessions;
treatment or recovery planning.

Fact Sheet:

Licensing and Gertification Division
Alcohol and/ot" Other Drug

Recovery or Treatment Facilities:
Most Frequently Asked Questions

November 2006

2. What facilities do not require licensure by
ADP?

r Facilities that provide a cooperative living
arrangement (sometimes referred to as a
sober living environment, transitional housing,
or alcohol and drug free housing) for persons
recovering from alcohol and/or other drug
problems. lt is important to note that while
sober living environments or alcohol and drug
frge housing are not required'to be licensed
by ADP, business permits or clearances may
be required by the local cities or counties in
which the houses are located.

. Facilities with licenses from other
departments (e.g., group homes licensed by
the Department of Social Services; Chemical
Dependency Recovery Hospitals licensed by
the Department of Health Services).

Licensed vs. Certified Facilities

3. What is the difference between a licensed
and a certified facility?

Any residentialfacility providing one or more of
the following services to adults must be licensed:
detoxification; group, individual or educational
sessions; and/or recovery or treatment planning.
Nonresidential programs are not required to be
licensed.

ln addition to Jicensure, ADP provides a voluntary
certification process to identify programs which
exceed a minimal level of service quality and are
in substantial compliance with the Department's
standards. Certification is available to both
residential and nonresidential programs.
Obtaining certification is considered
advantageous in gaining the confidence of both
potential residents and third party payers.

Licensing and Certification Division CA Dept. of Alcohol and Drug Programs
1700 K Street, Sacnmento, CA 95814

Phone: (916) 322-2911
FAX: (916) 322-2658; TDD: (916) 44*1942



More information may be obtained from the
Licensing and Ceftification of Alcohol and/or
Other Drug (AOD) Recovery or Treatment
Program Fact Sheet by accessing the following
ADP web page:
h@eets/Licensi n g_and_Cer
tilication*S$lSgheiiCm*orDruo :\bUge_Recovery*or*
Treatment Programs.pdf

4. What kind of seruices will I expect to find in
a licensed facilitv?

Residential facilities provide non-medical services
to individuals who are working to overcome their
addiction to alcohol and/or other drugs. Services
include education, group, or individual sessions;
recovery or treatment planning; and detoxification
services. In addition, a licensed facility may offer
individualized services (e.g., vocational and
employment search training, community volunteer
opportunities, new skills training, peer support,
social and recreational activities, and information
about and referral to appropriate community
services).

5. Who do these facilities serve?

Residential facilities licensed by ADP serve adults
18 years of age and older. Adult facilities may
also serve a limited number of adolescents (14
and older) on a waiver basis. Some facilities
allow dependent children to reside with their
parents. Licensed facilities are mandated to
display their license, which indicates the
treatment capacity and the population they are
allowed to serve, in a public location.

Locatinq a Facil

6. I am looking for an alcohol and/or drus
program. How do I locate one and how can I
tell if it is licensed and/or certified?

LCD maintains a list, in county order, of licensed
and/or certified programs. This information can
be obtained by accessing the following ADP web
page : www.adp.ca. gov/LCB/pdfllcb_rprt. pdf

ln addition, the County Alcohol and Drug
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Administrator in your county has a list of
programs that you can obtain by contacting your
Alcohol and Drug Program County Office. You
may locate your county's contact information at:
http ://wrnv. ad p.ca. gov/RC/pdf/cad paac. pdf

7. Will ADP recommend a facility or orogram?

ADP will not recommend a facility or program.
ADP assures that facilities meet mandated
requirements through the licensing and
certification process. ADP recommends that
individuals research programs or facilities that are
being considered to find the one that best meets
their needs. You may contact your County
Alcbhol and Drug Program Administrator for
names and descriptions of programs in your
county. You may also contact ADP and request
any information regarding complaints that have
been filed against any particular licensed andior
certified program.

8. How does one pay for seruices?

Payments for services are arranged by
agreement between the resident and the facility.
Some facilities receive federal and state funds
through contracts with counties. Although costs
may vary, any recovery or treatment service fee
must be addressed in a written agreement at time
of admission.

Startinq a Facil

9. What is the process for licensing an
alcohol and/or other drug (AAD) facility?

Prospective applicants must first have a location
where they plan to provide non-medical
alcoholism or drug abuse recovery, treatment, or
detoxifi cation services.

The applicant must also complete an initial
application, submit an approved fire clearance
from the local fire authority and pay an applicable
license fee (nonprofit organizations and local
governmental entities are exempt from the
license fee). Incomplete applications will be
returned to the applicant.

Licensing and Cerlification Division CA Dept. of Alcohol and Drug Prcgrams
1700 K Street, Saqamento, CA 95814

Phone: (916) 322-2911
FAx: (916) 322-2658; TDD: (916) 44s-1942



Finally, the applicant must pass a facility on-site
inspection conducted by ADP to determine
compliance with all applicable laws and
regulations. When it has been determin'ed that
the applicant is in compliance with all
requirements, ADP will issue a license valid for
two years.

Further information regarding the requirements
for AOD licensure and certification, or Drug Medi-
Cal certification can be provided to you by calling
(916) 322-2911, or by writing to:

Department of Alcohol and Drug Programs
LCD
1700 K Sfreef, 3rd Ftoor
Sacramento, CA 95814

Application packets for AOD licensure and
certification, or Drug Medi-Cal certification can
also be accessed on the following ADP web
pages:

For lnitial Licensing Application
http://wwl. ad p. ca. gov/LC B/l n itial L icenseApp. shtml

For Initial Certification Application
http ://www.ad o.ca. gov/LCB/l nitialCertificationApp.shtm I

For Initial Drug Medi-Cal Certification
htto://wvwv.ad p.ca. gov/LCB/Dru g_Med iCal.shtm I

ADP has contracted with the California
Association of Addiction Recovery Resources
(CAARR) to assist providers with free technical
assistance. You may contact CAARR at
(916) 338-9460 or by accessing the following web
page: www.caarr.org

Information regarding funding that may be
available for establishing a facility can be
obtained at the federal Substance Abuse and
Mental Health Services Administration (SAMHSA)
website: www.samhsa. gov.
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10. Can I get financial assistance to open an
AOD facilitv?

Funding sources can be located through the ADP's
Resource Center website :

You may also get funding information from
Substance Abuse and Mental Health Services
Administration (SAM HSA) website:
or by calling (301) M34111

For nonprofit health care facilities, the Cal-
Mortgage Loan Insurance program offers
assistance in obtaining private financing for
developing or expanding services. You may
contact the California Office of Statewide Health
Planning and Development, Cal-Mortgage Loan
Insurance Division at (916) 324-9957, orwrite
them at 300 Capitol Mall, Suite 1500,
Sacramento, California 95814, or by e-mail at
cm insure@oshpd. ca.gov

The California Association of Addiction Recovery
Resources (CAARR) website can also provide
useful information : www.caarr. org

11. What program areas are addressed by AOD
licensu re and certification?

The licensing application process includes a

thorough review of the facility's program in the
following areas: fire clearance, water suppty
clearance, plan of operation, total occupancy and

treatment capacity determination, reporting
requirements, personnel requirements, personnel
records, admission agreements, health
screening, resident records, personal rights,
telephones, transportation, health-related
services, food service, activities, building and
grounds, indoor and outdoor activity space,
storage space, fixtures, furniture, and equipment.

12. Will t need a zoning permit or local land use
permit?

All facilities and programs applying for
certification are required to submit approval from
the local agency authorized to provide a building
use permit. A residential facility that has a

Licensing and Certification Division CA Dept. of Alcohol and Drug Programs
1700 K Street, Sacramento, CA 95814

Phone: (916) 322'2911
FAX: (916) 322-2658; TDD: (916) 445-1942



licensed treatment capacity of six beds or less is
exempt from this requirement.

Facilities must meet all required city and county
local ordinances prior to licensure and
certification.

13. What role do other government agencies
play in the licensing process?

ADP is the sole licensing authority for residential
non-medical alcoholism or drug abuse recovery
or treatment facilities.

Local officials are involved in zoning of property
for commercial or residential use and issuance of
use permits and business licenses. Facilities
providing services to six or fewer people are
exempt from certain local land use, zoning
ordinances (not exempt from ADP licensure), and
other restrictions, under the Health and Safety
Code, beginning with Section 11834.20. The
code states that such facilities cannot be subject
to taxes, fees, use permits, or zoning
requirements that other single family dwellings
are not subject to.

Facilities utilizing centralfood service may also
be subject to special permits issued through the
local health department.

Local fire safety inspectors (or a representative
from the State Fire Marshal's Office) conduct site
visits in every facility applying for licensure to
determine compliance with fire safety regulations.
Although ADP may issue a license without regard
to a conditional use permit, no license can be
issued without an appropriate fire safety
clearance. A valid fire clearance must be
maintained.

The Federal Fair Housing Act of 1988 provides
protection from discrimination for facilities serving
persons recovering from problems related to the
use of alcohol or other drugs.
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14. How do I get referrals or clients for mv
facilitv?

There are several possible methods for getting
referrals or clients. You can contact your County
Alcohol and Drug Program Administrator and/or
local organized alcohol and/or other drug groups
such as Alcoholics Anonymous or Narcotics
Anonymous. You may also advertise. ADP does
not make referrals to facilities.

Complaints

15. How do I file a complaint about an AOD
program?

ADP investigates complaints that dealwith
violations of the law, regulations,"and/or
certification standards, including facilities which
are alleged to be operating without a license.
ADP will initiate an investigation within ten
working days of receipt of the complaint.

You can file a complaint by calling
(916) 322-291 1, or by faxing a completed
complaint form to (916) 322-2658. The complaint
form can be obtained by accessing the following
ADP web page:
http://www" ad p. ca. gov/feed back/ComQad. shtm l. You
may also write to:

Department of Alcohol and Drug Programs
LCD - Complaint Investigations Secftbn
1700 K Sfreef, 3d Floor
Sacramento, CA 95814
Via email at: LCBOomp@adp.ca.gov

16. How can I be assured that someone will
investigate my complaint?

ADP will investigate all complaints that deal with
violation of an alcoholism or drug abuse
treatment or recovery law, regulation, and/or
certification standard. A program is evaluated
according to Division 10.5 of the Health and
Safety Code; CCR, Title 9; and/or the Alcohol
and/or Other Drug Program Certification
Standards, depending on its license or
certification. Complaints can be made
anonymously.

Licensing and Certification Division CA Dept. of Alcohol and Drug Prcgrams
1 700 K Street. Sacramento. CA 95814

Phone: (916) 322-2911
FAX: (916) 322-2658; TDD: (916) 445-1942



17. How does the State investigate situations
i nvolvi ng u nl i censed faci I ities?

lf ADP receives a complaint in which a facility is
alleged to be operating without a license, ADP
staff shall initiate an investigation Within ten
working days of receipt of the complaint. lf ADP
finds that services are being provided unlawfully,
ADP will notify the operator to cease operation.
ADP also has the authority to assess fines for
noncompliance if unlicensed facilities fail to
comply, and may ask for court assistance to order
closure of a facility.

18. How can a completed/closed ADP
i,nspection repo4 and/or com rilaint
investigation report be requested on a
facility?

The Public Records Act provides the public
access to certain information following the
compietion of on-site inspections. You may
request a copy of any completed/closed
inspection report or complaint investigation by
submitting a written request to:

Depaftment of Alcotrol and Drug Programs
LCD - Public lnformation Reguesf
1700 K Sfreef, 3n Floor
Sacramento, CA 95814
Via fax at: (916)322-2658

Your request must provide the name and location
of the facility and the year the reporUinvestigation
was completed.

Druq Medi-Cal Facilities

19. What is the difference between being
certified for AOD program services and being
certified for the Drug Medi-Cal (DMC)
program for substance ahuse treatment
services?

AOD certification indicates that a program
exceeds a minimal level of service quality and
that the program is in substantial compliance with
ADP's certification standards.
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A clinic that is DMC certified is authorized to
provide services that have been approved by a
physician as medically necessary to an individual
who is otherwise Medi-Cal eligible.

DMC certified facilities must also be AOD
certified.

20. What are the first steps in becoming
DMC certified?

Programs must be AOD certified in order to
become DMC certified. Prospective applicants
for DMC certification should first attend a free
DMC orientation session provided by ADP. The
DMC orientation will explain the requirements in
the application process and.the procedures once
a provider is DMC certified. The session also
serves as a source of technical assistance
through the application process. Upon
completion of the orientation, the applicant is
issued a Certificate of Completion, which must be
attached to the DMC application. For more
information on an upcoming free DMC orientation
sessions, you may contact LCD at
(e16) 322-2911.

Applicants must also send a letter to the County
Alcohol and Drug Program Administrator in which
the clinic will be located; the letter should inform
the county that the applicant is submitting a DMC
Certification application to ADP. A copy of the
letter must also be attached to the DMC
application.

21. How do I become DMC certified?

Once ADP determines that the provider's
application is complete, an on-site review is
scheduled to ensure that the clinic is in full
compliance with federaland State Medicaid
requirements. Once the requirements are met a
certification is issued.

For more information on the DMC application
process and requirements, you may contact LCD
at (916) 322-2911.

Licensing and Ceftification Division CA Dept. of Alcohol and Drug Prognms
1700 KStreet, Sacramento, CA 95814

Phone: (916) 322-2911
FAX: (916) 322-2658; TDD: (916) 445-1942



22. How can I get reimbursed for mv DMC
seruices?

lf you have met the State requirements and are
certified as a DMC clinic you are eligible to be
reimbursed for your services. The services
eligible for reimbursement through the DMC
system are outpatient drug free, narcotic
treatment program (formerly outpatient
methadone maintenance), day care rehabilitative,
naltrexone, and perinatal residential.

Reimbursement for DMC services will normally
be obtained through a contract with the county.
Information regarding the contract process can be
obtained directly from the County Alcohol and
Drug Program Administrator for the county in
which the clinic will be located.

Since the DMC program is considered to be a
covered entity under the Health Insurance
Portability and Accountability Act (HIPAA), claims
submitted by the DMC clinic must be HIPAA
compliant. The HIPAA 837 Professional (837P)
claim transaction is the required claim format for
State reimbursement of DMC seruices provided
to eligible patients.

For more information on HIPAA, you may contact
the ADP - HIPAA Compliance Section at (916)
327-3133, and for rnore information on DMC
billing, you may contact the ADP - Fiscal
Management Accounting Branch at 916) 323-
2043.

General Questions

23. Do AOD treatment counselors need to be
certified?

The Counselor Certification Regulations became
effective on April 1, 2005, under California Code
of Regulations (CCR), Title 9, Chapter B,

Commencing with Section 13000. Any individual
providing intake, assessment of need for
services, treatment or recovery planning, or
individual or group counseling to participants,
patients, or residents in an ADP licensed or
certified program are required by the State of
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California to be certified.
To obtain certification, counselors must register
with one of the 10 certifying organizations listed in

the regulations; from the date of registry,
counselors have 5 years to become certified.
lnformation on counselor certification and the 10

certifying organizations may be obtained by
accessing the following web Page:
htpltwww. aO p. ca. qov/LC B

Further information may also be obtained by
calling LCD at (916) 322-2911.

24. How can I he assured that information about
my participation in a licensed or certified
AQD treatment or recovery program remains
private?

The federal government enacted.regulations in

the early 1970's to guarantee the confidentiality of
information regarding an individualthat is

receiving alcohol and/or drug abuse prevention
and treatment services. These regulations were
enacted to encourage persons with alcohol
and/or other drug problems to get help without
incurring the risk of adding to their problems. The
regulations (Code of Federal Regulations 42,
Part.2) apply to any licensed and/or certified
recovery/treatment program and all the personnel
connected with that Program.

In 1996, Congress also enacted Public Law 104-9
known as the Health Insurance Portability and
Accountability Act (HIPAA). One of the
provisions under HIPAA requires the federal
Department of Health and Human Services to
adopt national standards for electronic health
care transactions, and privacy and security rules
to protect individual's identifiable health
information. ADP, as well as California's licensed
and certified AOD programs are currently
required to comply with stringent confidentiality
rules under federal regulations. For more
information on HIPM, you may contact the ADP -
HIPAA Compliance Section at (916) 327-3133.

Licensing and Ceftification Division CA Dept. of Alcohol and Drug Programs
1700 KStreet, Sacramento, CA 95814

Phone: (916) 322-2911
FAx: (916) 322-2658; TDD: (916) 445-1942
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25. Are there facilities that provide alcohol
and/or other drug treatment or recavery
services that are licensed by other
agencies?

Programs that have an alcohol and/or other drug
recovery/treatment service component and are
seeking additional funds from ADP may be
required by their funding agency to obtain
certification from ADP,

The California Department of Social Services
licenses group homes and oversee an array of
programs offered by group homes that provide
care!, supervision, and services for children at
risk. The alcohol and/or other drug
recovery/treatment services provided by these
homes may also be certified by ADP.

The Department of Health Services licenses
chemical dependency recovery hospitals that
may also have ADP-certified alcohol and/or other
d rug recoveryitreatment services.

26. What are other important information
related to alcohol andlor other drus
recovery programs?

Information about Alcohol- and Drug-Free
Housing, better known as sober living can be
obtained by accessing the following web page:
http ://www. ad p. ca. gov/Fa ctSheets/Alcohol a nd
Drug-Free Housing/pdf

Information regarding Social Model Recovery can
be accessed at:
http ://www. ad p. ca. gov/FactSheets/Social Model
Recovery/pdf and
http ://wunv. ad p. ca. gov/FactS heets/Socia I M odel
the Most Frequently Asked Questionslpdf

Information regarding the Therapeutic Community
can be accessed at:
http ://www. ad p. ca. gov/FactS heetsiTherapeutic
Communitv/pdf and
http : //www. a d p. ca. g ov/Fa ctS h eets/The ra pe uti c
Community the Most Frequently Asked
QuestionS/pdf

Licensing and Ceftification Division CA Dept. of Alcohol and Drug Programs
1700 KStreet, Sacramento, CA 95814

Phone: (916) 322-2911
FAX: (916) 322-2658; TDD: (916) 445-1942
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Drug Court Programs

BACKGROUND
California's first adult drug court began in Alameda
County in 1991. In 1995, California's first juvenile
offender drug court began in Tulare County. The
Department of Alcohol and Drug Programs (ADP) has
supported the development of drug courts in California
since 1998. ADP, in alliance with the numerous drug
courts throughout the State is committed to the concept
that alcohol and drug services and treatment are
preferable to incarceration of nonviolent drug
offenders.

The goals of drug court proqrams are to:
. reduce drug usage and recidivism;

. provide court supervised treatment;

o offer the capability to integrate drug treatment with
other rehabilitation services to promote long-term
recovery and reduce social costs; and

. access federal and State support for local drug
courts.

COMMON TYPES OF DRUG COI]RTS
Across the State, local agencies have developed adult,
juverrile, and dependency drug courts, which generally
fall into one of four models.

Pre-plea models afford drug possession offenders a stay
of prosecution if they participate in courl-supervised
treatment. Upon successful completion of the drug
court program the participant is discharged without a
criminal record. However, failure to complete the
progam leads to the filing of charges and adjudication.

Post-plea models require a defendant to enter a guilty
plea before entering treatment. Treatment is from nine
months to three years. Upon successful completion of
the drug court program, the criminal charges are

dismissed. However, failure to complete the program
leads to the sentencing phase ofadjudication.

Post-adjudication models allow repeat drug offenders to

enter treatment after their conviction, but prior to

serving their sentence. Successful completion of the

drug court program allows these offenders to serve their
sentence in treatment instead of custody. Failure to
complete the program leads directly to the activation of
their sentence.

Civil models allow individuals involved in civil actions
(usually child custody) to enter treatment as a condition

of retaining or regaining custody of"their child(ren).

Failure to complete the program leads to permanent loss

of custody.

Dependency Drug Coufi focuses on cases involving
parental rights in which an adult is the parly litigant,
which includes a substance'abuse charge against a

parent. The goal is to provide parent(s) with the

necessary parenting skills and treatrnent for their
substancl abuse to allow children to remain safely in
their parents care and to help decrease the number of
children placed in foster care.

Adult Drus Courts focus on adult offenders.

Participants are convicted felons or misdemeanants'

The primary purpose of adult drug court is to provide

access to treatrnent for substance-abusing offenders

while minimizing the use of incarceration by providing
structue by linking supervision and treatment with
ongoing judicial oversight and team managanent.

Majority of drug courts include initial intensive

treatment services with ongoing monitoring and

continuing care for 12 months or more.

Juvenile Drug Courts focus on delinquency matters that

involve substance-using juveniles by providing
immediate and intensive intervention with continuous

court supervision. This includes requiring both the
juvenile and the family to participate in treatment,

submit to frequent drug testing, appear regularly at

frequent court status hearings, and comply with other

court conditions geared toward accountability,

rehabilitation, long-term sobriety and cessation of
criminal activity.

Oflice ofDrug Court Programs Calfornia Department ofAlcohol and Dntg Programs
1700 K Street, Sacramento, CA 95814

Phone: (916) 445-9655

FAX: (916) 327-9285; TDD: (916) 445-1942
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ADP'S DRUG COURT PROGRAMS
The Drug Court Partnership (DCP) Act of 1998 created
the DCP progftrm. This program has granted State

General Fund (SGF) to counties each year beginning in
May 1999. The funds are in support of adult drug courts
in 33 Counties.

The Comprehensive Drug Court Implementation
(CDCI) Act of 1999 created the CDCI program. This
program has granted SGF to counties each year

beginning in December 2000. The funds are in suppotl
of adult, juvenile, dependency, and family drug courts.
Currently ADP funds CDCI programs in 46 counties.

TARGET POPULATION
Drug courls are diverse and serve various populations
such as adults, juveniles, repeat drug offenders,
multiple offenders, and drug probation violator.
Generally, drug court participants have abused alcohol
and other drugs for ten years or more and received little
or no substance abuse treatment.

CALIFORNIA'S DRUG COURTS
ADP funding provides support to 104 drug courts in
Califomia. According to the Administrative Office of
the Courts data base, as of January 2005, there were
206 drugcourts within the 58 counties of the State.

PROGRAM EVALUATION
There is a growing body of information (papers,

articles, and reports) about the effects of drug courts
and their impact on drug offenders and communities.
The Department's contributions include the March
2002, Drug Court Partnership Final Report to the

Legislature, and the March 2005, Comprehensive Drug
Court Implementation Final Report to the Legislature.
These reports are available on the Department's website

at http ://www.adp.ca. gov/drgcourt.asp.

ADDITIONAL DRUG COURT INFORMATION
Visit ADP'S web page at:

http ://www. adp. ca. gov/drgcourt. asp

OFFICE OF DRUG COURT PROGRAMS
Department of Alcohol & Drug Programs
1700I( Street
Sacramento, CA 95814
Phone: (916) 445-7456
Fax: (916) 327-9285
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Gounty
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Alameda 0 0 0 z

Butte 0 0 0 I
Calaveras 0 0 0 I
Contra Costa 0 a 0

El Dorado 2 2 0 0

Fresno 0 0 0

Glenn 0 0 0

Humboldt 0 I 0

Kern 0 0 0

Lake o I 0 0

Lassen 0 0 0 I

Los Anqeles 0 0 0 12

Madera 0 0 o

Marin 0 0 0

Marioosa 0 0 0

Mendocino 0 0 0

Merced 1
I 0 0

Modoc I 0 0

Monterey 0 0 0

Napa 0 0 0

Nevada 0 I 0

Orange II 0 0 5

Placer 0 0 0 2

Plumas 0 0 0 I

Riverside 0 0 0 J

Sacramento 0 0

San Bernardino 0 0 0 2

San Dieqo 4 0 0 4

San Francisco 0 0 I
San Joaquin 0 0 0 1

San Luis Obispo 0 0 I
San Mateo 0 0 0 2

Santa Barbara 0 J 0 2

Santa Clara 2 I 0

Santa Cruz I 0 0

Shasta 0 0

3iskivou 0 0 0

Solano t 0 0 2

Sonoma 0 0 0

Stanislaus 0 0 0

Sutter 0 0 0 t
I

Trinitv 0
t
I 0 0

Tulare 0 I 0 2

Tuolumne 1I 0 0 I
Ventura I I 0 0

Yolo 0 0 0 I

Yuba 0 0 0 I

Totals T4 t6 0 74 33 46

Ofrice of Drug Court Prograrns California Deparhnent ofAlcohol and Dntg Programs
1700 KSireet, Sacramento, CA 95814

Phone: (916) 445-9655

FAX: (916) 327-9285; TDD: (916) 445-1942



On November 7, 2000, California voters
approved Proposition 36, the Substance
Abuse and Crime Prevention Act of 2000
(SACPA). The law became effective statewide
on July 1,2001.

What is the intent of SACPA?

Under SACPA, first or second time non-violent
adult drug offenders who use, possess, or
transport illegal drugs for personal use will
receive drug treatment rather than
incarceration. lmplementation of SACPA has
required a new model of collaboration between
the criminaljustice system and public health
agencies to promote treatment as a more
appropriate and effective alternative for illegal
drug use. SACPA was designed to:

1. Preserve jail and prison cells for serious
and violent offenders;

2. Enhance public safety by reducing drug-
related crime; and

3. lmprove public health by reducing drug
abuse through proven and effective
treatment strategies.

What are the requirements of SACPA?

Eligible offenders may receive up to one
year of drug treatment and six months of
aftercare. Treatment must be provided in a
program licensed or certified by the State.
The courts may sanction offenders who are
not amenable to treatment, Vocational
traini ng, family counseling, literacy training,
and other services may also be provided.
Upon completion of successful drug

SUBSTANCE ABUSE AND GRIME
PREVENTION ACT OF 2OOO

September 2006

treatment, participants may petition the
sentencing court for dismissal of charges.

Funding

SACPA established the Substance Abuse
Treatment Trust Fund (SATTF) which
provided $60 million in start-up funds fot:

State fiscaf year 2000-2001 and $120
million annually through State fiscal year
2005-06. The Department of Alcohol and
Drug Programs (ADP) distributes these
funds to counties to implement SACPA.

Continuation funding for the Proposition 36
program was reauthorized in the FY 2006-
07 Budget Act and was augmented bY a

new $25 million dollilr Offender Treatment
Program component, in which counties may
request funds to imprrove SACPA outcomes.
Counties will contribute a 10o/o match under
this program.

Lead Agencies and Partners

Regulations (Chapterr 2.5, Division 4, Title 9,

California Code of Regulations)
implementing SACPA require counties to
designate a county lead agencY to
administer SACPA locally and to receive the
funds. As a conditio,n of receiving funds,
counties must annutllly submit a county plan

describing the processes and services they
willemploy to implement SACPA, as wellas
proposed expenditunes.

The plans must be develoPed and
implemented in collelboration with county
agencies and any olher organizational
entities responsible for administering
SACPA.

Office ofCriminal
Ju s ti c e C o I lab or at io tt

CA Dept. ofAlcohol and Drug Programs
l7a0 K Street. Sacramento. CA 95814

Phone: (916) 445-7456

FAX: (916) 327-7308; TDD: (916) 445-1942
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Data and Evaluation

SACPA requires the State to fund a long-
term evaluation and submit an annual report
on the effectiveness and financial impact of
the programs that are funded pursuant to
the requirements of SACPA. To fulfill these
requirements, ADP:

. Maintains a web-based SACPA
Reporting Information System (SRIS) to
collect and maintain county-level data
on clients and program expenditures;
and

. Allocates up to 0.5 percent of the fund's
total monies each year for a long-term
(five-year) independent evaluation of the
program. The study is being conducted
by the University of California, Los
Angeles (UCLA), Integrated Substance
Abuse Programs.

SACPAWebsite

ADP maintains an active website dedicated
to promoting collaboration among the
various entities involved in implementing
SACPA.

http:liwww.adp. ca. gov/SACPA/prop36. shtm I

Visitors to the website will find
comprehensive information available on:

. County SACPA allocations and financial
reporting;

. All County Lead Agency (ACLA) Letters
that provide information on SACPA
administration;

. Evaluation updates;

. Statewide Advisory Group activities; and

. Conferenceproceedings.

The SACPA pages also include a user-
friendly and convenient method for
submitting questions to ADP. At the bottom

of the SACPA navigation bar is an "E-mail
SACPA'link. ADP staff will provide
acknowledgement within two days, with full
responses prepared as quickly as possible

after submission. fl

Oftice ofCriminal CA Dept. ofAlcohol and Drug Progran s Phone: (916) 445-7456

Justice Collaboratio,l 1 700 K St'I'eet, Sacramento, cA c5a t q FAX: (9 1 6) 327-7308; TDD: (9 1 6) 445-1942
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I. Introduction

This paper summarizes two sources of protection for group homes and supportive housing under

California law. First, it reviews state statutes that protect certain licensed group homes. Second,

it explains California case law relating to the right of privacy, which prevents local governments

from discriminating between families and unrelated individuals. It concludes by describing areas

of uncertainty and suggesting strategies for local govemments and for providers related to those

issues.

II. Statules Protectins Licgnsed Facilities

A complex set of statutes requires that cities and counties treat small, licensed group homes like

single-iamily homes. Inpatient and outpatient psychiatric facilities, including residential facilities

for the mentally ill, must also be allowed in certain zoning districts.

A. California Licensing Laws

California has adopted a complicated licensing scheme in which group homes providing certain

kinds of care and supervision must be licensed. Some licensed homes cannot be closer than 300

feet to each other, *hil" other licensed homes have no separation requirements' All licensed

facilities serving six or fewer persons must be treated like single-family homes for zoning

purposes.

While this section discusses some of the most common licensed facilities, it does not include

every type of license oI facility regulated in this very complex area of law'

1. Communit), Care Facilities

Community care facilities must be licensed by the California Department of Social Services

(CDSS).I A "community care facility" is a facility where non-medical care and supervision are

provided for children or adults in need of personai services.2 Facilities serving adults typically

provide care and supervision for persons between 18-59 years of age who need a supportive

iivittg environment. Residents are usually mentally- or developmentally disabled. The services

prouid*d may include assistance in dressing and bathing; supervision of client activities;

monitoring of food intake; or oversight of the client's property''

CDSS separately licenses residential care facilities for the eiderly and residential care facilities

for the chronicaily ill. Residential care facilities for the elderly provide varying levels of non-

medical care and supervision for persons 60 years of age or older.a Residential care facilities for

the chronically ill piovide treatmint for persons witn efps or HIV disease.s

' Cal. Health & Safety Code 1500 et seq.
2 Cal. Health & Safety Code 1502(a).
t 22 Cal. Code of Regulations 80001(c)(2).
o Cal. Health & Safety Code 1569.2(k).
5 22 Cal. Code of Regulations 87801(aX5).
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2.

The State Department of Drug and Alcohol Programs ("ADP") licenses facilities serving six or

fewer prrroni that provide reiidential non-mediial services to adults who are recovering from

problems related to alcohol or drugs and need treatment or detoxification services.6 Individuals

in recovery from drug and alcohol addiction are defined as disabled under the Fair Housing Act'7

This category of disalility includes both individuals in licensed detoxification facilities and

recovering aicoholics or d*g users who may live in "clean and sober" living facilities.

3. Health Facilities

The State Department of Health Services and State Department of Mental Health license a

variety of residential health care facilities serving six oi fewer p"rrorrs.s These-include

"congiegate living health facilities" which provide in-patient care to no more than six pe1?ont.

who may be terminally i11, ventilator dependent, or catastrophically and sevnerely disabled' and

intermediate care faciiities for persons who need intermittent nursing 
"u.ltP.'u 

Pediatric day health

and respite care facilities with six or fewer beds are separately licensed"'

Small facilities licensed under these sections of Califomia law and serving six or fewer residents

must be treated by local governments identically to single-family homes. Additional protection

from discrimination is pivided to certain psychiatric facilities. However, some group homes

may be subject to spacing requirements'

Licensed group homes serving six or fewer residents must be treated like single-family homes

for zoning prrrpor"r.t' In othJr words, a licensed group home serving six or fewer residents must

be a perm-itted use in all residential zones in which a single-family home is permitted, with the

same parking requirements, setbacks, design standards, and the like. No conditional use permit,

variance, oripecial permit can be requireJfor these small group homes unless the same permit is

required for single-family homes, nor can parking standards be higher, nor can special design

standards be imposed. The statutes specifically siate that these facilities cannot be considered to

6 Cal. Health & Safety Code I1834.02.
t 2+ c.E.R. 1oo.2ol.
8 Cal. Health & Safety Code 1265 - 1271.1'
e Cal. Health & Safety Code 1250(i).
r0 Cal. Health & Safety Code 1250(e) and 1250(h).
tt cal. Health & safety code 1760 - 1761.8.
tt ili;;1" ;pp"*, to uppty to virtually all licensed group homes- Included are facilities for persons with disabilities

and other facilities (welfare & tnst. code 5116), resiienfial health care facilities (Health & safety code 1267'8, 
- -

126j.g, & 1267.t6),residential care facilities forthe elderly (Health & Safety Code 1568-083 --1568'0831,1569'82

,1569.87),communirycarefacilities(Health&SafetyCoiel5l8, 1120.5,1566-1566'8,116l.l,pediatricday
health facilities (Health & Safety cods 1267.9;1760 - 1761.8), and facilities for alcohol and drug freatnent (Health

& Safety Code 11834.23).

B.

1

Fewer Residents
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be boarding houses or rest homes or regulated as such.l3 Staff members and operators of the

facility may reside in the home in addition to those served'

Homeowners' associations and other residents also cannot enforce restrictive covenants limiting

uses of homes to "private residences" to exclude group homes for the disabled serving six or

fewer persons.to

The Legislature in 2006 adopted AB 2184 (Bogh) to clarify that communities may fully enforce

local ordinances against these facilities, including fines and othei penalties, so long as the

ordinances do not Airting;irh residential facilities from other singie-family homes.15

2. Facilities Serving More Than Six Residents

Because Califomia law only protects facilities serving six or fewer residents, many cities and

counties restrict the location of facilities housing seven or more clients. They may do this by

requiring use permits, adopting special parking and other standards for these homes, or

pto6iUititrg these large fa"itities outright in certain zoning districts. While this practice may raise

iair housirig issues, io published California decision prohibits the practice, and analyses of

recent State legislation appear to assume that localities can restrict facilities with seven or more

clients. Some cases in other federal circuits have found that requiring a conditional use permit for

large group homes violates the federal Fair Housing Act.16 However, the federal Ninth Circuit,

whose decisions are binding in California, found that requiring a conditional use permit for a

building atypical in size and bulk for a single-family residence does not violate the Fair Housing

Act."

One specific statutory provision states that a congregate living healthfacility serving more than.

six persons is "subiectlo the conditional use permit requirements of the city or county in which it

is located."'8 It is not clear whether this section means that these facilities must be permitted in

any zone with a use permit; or, that the facilities must obtain a use peflnit if the zoning district

otherwise allows the facility with a use permit.

A city or county cannot require an annual review of a group home's operations as a condition of

a usepermit. The Ninth Circuit has held that an annual review provision of a special use permit

was not consistent with the Fair Housing Act.le

In2006,the Legislature passed a bill (SB l32z)sponsored by State Senator Cedillo that would

have required all communities to designate sites where licensed facilities with seven or more

residents could locate either ur u p"r-1fied use or with a use pernit. It was motivated by 
-

newspaper repons of suburban communities' "dumping" the mentally ill and homeless in big

13 For example, see Health & Safery Code 1566.3 & 11834,23'
to Gou"*-"nt Code 12g55;Hall v. Butte Home Health Ing., 60 cal. App. 4* 308 (1997); Broadmoor san clemente

Homeowners Assoc. v. Nelson,25 Cal. App. 4* I (1994).
15 Health & Safety Code 1566.3;Chapter 746, Statutes of 2006'
tu ,ARC of Ne* l".rey n. N"* l"tt"y, SSO p. Supp. 63? (D. N.J. 1996); Assoc. for Advancement of the Mentally

Handicapped v. Citv of Eli , 876 F. Supp. 614 (D' N.J' 1994).
1997).

re Turnine Point. Inc. v. Citv of Caldwell,74F.3d94l (gth Cir' 1996).

t7 Gamble v. City of Escondido, 104 F.3d 300, 304 (9th Cir.
18 Cal. Health & Safety Code 1267.16(c).
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cities. The bill would also have severely limited communities' ability to deny these facilities by

including them within the protections of the so-called "Anti-NIMBY Law"" (now renamed the

Housing Accoturtability Act). It was vetoed by the Governor.

3. Sitine of Inpatient and Outpatient Psychiatric Faciiities

Cities must allow health facilities for both inpatient and outpatient psychiatric care and treatment

in any area zoned for hospitals or nursin-g homes, or in which hospitals and nursing homes are

p.t-itt"d with a conditional use permit.2l "Health facilities" include residential care facilities for

mentally ill persons. This means that if a zoning ordinance permits hospitals or nursing homes in

un *"u, it must also permit all types of mental health facilities, regardless of the number of
patients or residents. This is important because most cities are supportive of hospitals and

nursing zones and may allow them in areas where they would normally not wish to allow large

facilities for the mentally ill.

In one case, a residential care facility for 16 mentally ill persons was refused a permit in an R-2

zoning district where "rest homes" and "convalescent homes" were permitted, but not "nursing

homes." Since the zoning district did not permit "nursing homes" or hospitals, the City believed

that it was able to forbid the use in that zoning district. However, the court found that the Crty's

definitions of "rest homes" and "convalescent homes" were very similar to its definition of

"nursing ftsslsst'-1est homes and convalescent homes were, in effect, nursing homes-and so

held that the City must allow the residential facility for mentally ill persons within that zoning

district.22

+̂.

CDSS must deny an application for certain group homes if the new facility would result in

"overconcentration." Fo, .o-*lrnity care faiilities,23 intermediate care facilities, and pediatric

day health and respite care facilities,2o "overconcentration" is defined as a separation of less than

300 feet from another licensed "residential care facility," measured from the outside walls of the

structure housing the facility. Congregate living health facilities must be separated by 1,000

feet.25

These separation requirements do not apply to residential care facilities for the elderly, drug and

alcohol tieatment facilities, foster family homes, or "transitional shelter care facilities," which

provide immediate shelter for children removed from their homes. None of the separation

requirements have been challenged under the federal Fair Housing Act, although separation

requirements have been challenged in other states.26

'o Cal. Government Code 65589.5.

't cal. wel. & Inst. Code 5120.
22 Citv of Torrance v. Transitional Living Centers,30 Cal' 3d 516 (1982).
23 Cal. Health & Safety Code 1520.5.
24 Cal. Health & Safety Code 1267.9.
2s Cal. Health & Safety Code 1267.9O)(2).
26 Based on cases from other states, the 1,000-foot limit for congregate living health facilities is unlikely to be

upheld.

99005 l\1\42 1 509.1 2.26.2007



CDSS must submit any application for a facility covered by the law to the city where the facility

wilt be located. The city may request that the license be denied based on overconcentration or

may ask that the license be approved. CDSS cannot approve a facility located within 300 feet of
an existing facility (or within 1,000 feet of a congregate living health facility) unless the city

approves the application. Even if there is adequate separation betweenlhe facilities, a city or

county may ask that the license be denied based on overconcentration.''

These separation requirements apply only to facilities with the same type of license. For instance,

a community care facility would not violate the separation requirements even if located next to a

drug and alcohol treatment faciiity.

C. Facilities That Do Not Need a License

Housing in which some services are provided to persons with disabilities may not require

licensing. In housing financed under certain federal housing programs, including Sections 202,

22I(qO),236, and 811, if residents obtain care and supervision independently from a third party

that is not the housing provider, then the housing provider need not obtain a license.'"

"Supportive housing'i and independent living facilities with "community living support'servi-c"eos,"

Uot[ of wnich provfue some seryices to disabled people, generally do not need fo be licensed."

Recovery homes providing group living arrangements for people who have graduated from drug

and alcoirol programs, but which do not provide care or supervision, also do not need to be

licensed."

The result is that many situations exist where persons with disabilities will live together and

receive some services in unlicensed facilities. Because State law does not require that these

facilities be treated as single-family homes, some cofirmunities have attempted to classi$ them

as lodging houses or othei commercial uses and require special permits. Distinguishing a

"lodging house" from a "residence" is discussed in more detail in the next section. However,

.o,ntr in other jurisdictions have found that when the state does not provide a license for a type

of facility, cities cannot discriminate against facilities merely because they are unlicensed.''

Although there is no case on point in Catfornia or the Ninth Circuit, there may be both a fair

housing and equal protection argument against requiring a use permit for an.unlicensed group

home with six or fewer residents when a licensed group home does not require a permit. This is

discussed in more detail below.

Assemblymember Bogh introduced legislation in 2006 to make clear that communitie s could

regulate unlicensedfacilities with six or fewer residents. The legislation was ultimately amended

toiemove this provision after receiving fierce opposition from advocates for the disabled and

State agencies iesponsible for finding placements for foster children and recovering drug and

alcohol abusers.

" Ste, e.g., Cal. Health & Safety Code 1520.5(d).
28 Cal. Health & Safery Code 1505(p).
2e cal. Health & Safety code 1504.5.
30 Cal. Health & Safety Code 1505(i).
3r North-Shore Chicago Rehabilitation Inc. v. Village of Skokie ,827 F. Supp. 497 (1993).
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Protection from Discrimination in Land Use Decisions

California's Planning and Zoning Law prohibits discrimination in local govemments' zoning and

land use actions based on (among other categories) familial status, disability, or occupancy by

low to middle income persons.32 It also prevents agencies from imposing different requirements

on single-family or multifamily homes because of the familial status, disability, or income of the

intended residents."

In general, the statute serves the same purposes and requires the same proof as a violation of the

fediral Fair Housing Act.3a However, federal fair housing law does not specifically limit
discrimination based on income,3s and the State statute provides another potential claim that may

be relevant when a group home is denied.

ilI. Protections Provided bV the Califofnia Right to PrivacY

Unlike the federal Constitution, California's Constitution contains an express right to privacy,

adopted by the voters in 1972. The California Supreme Court has found that this right includes

"the right to be left alone in our own homes" andhas explained that "the right to choose with

whom to live is fi.rndamenta1."36 Consdquently, the California courts have struck down local

ordinances that attempt to control who iives in a household-whether families or unrelated

persons, whether healthy or disabled,.whether renters or owners. On the other hand, the courts

will support ordinances that regulate the use of a residence for commercial purposes.

Communities opposed to certain unlicensed facilities, such as halfway houses, clean and sober

houses, and supportive housing, have attempted to define them as commercial uses 1ather thatt

restricting who lives there.

A. Families v, Unrelated Persons in a Household

In many states, local communities can control the number of unrelated people permitted to live in

a household. However, based on the privacy clause in the State Constitution, California case law

requires cities to treat groups of related and unrelated people identically when they function as

one household.3T tocal ordin*.", that define a "family" in terms of blood, marriage, or

adoption, and that treat unrelated groups differently from "families," violate California law.

Califomia cities cannot limit the number of unrelated people who live together while allowing an

unlimited number of family members to live in a dwelling.

In the lead case of Adamson v. City of Santa Barbara,Mrs. Adamson owned a very latge 6,200

sq. ft., 1g-bedroom single-family home that she rented to twelve "congenial people." They

became "a slose group with social, economic, and psychological commitments to each other.

32 Cal. Gov't Code 65008(a) and (b).
33 cal. Gov't code 65008(dX2).
3a Keith v. Volpe, 858 F.2d 467,485 (9' Cir. 1987).
35 Affordable Housing Development Corp. v. Citv of Fresno, 433 F.3d 1182 (2006). .*, . _,

'u suntu Moni"u, 88 cal' App' 4* 451' 459-60 (2001)'
37 Ciw of Santa Barbara v. Adamson,2T CaL3d 123,134 (1980).

D.
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They shared expenses, rotated chores, ate evening meals together" and considered themselves a
t

family.

However, Santa Barbara defined a family as either "two (2) or more persons related by blood,

marriage or legal adoption living together as a single housekeeping unit in a dwelling unit," or a

maximum of five unrelated adults. The court considered the twelve residents to be an "alternate

family" that achieved many of the personal and practical needs served by traditional families.

The twelve met half the definition of "family," because they lived as a single housekeeping unit'

However, they were not related by blood. The court found that the right of privacy guaranteed

them the right to choose whom to live with. The purposes put forth by Santa Barbara to justi$
the ordinance-such as a concern about parking-should be handled by neutral ordinances

applicable to all households, not just unrelated individuals, such as applying limits on the number

of cars to a/i households. " ln general, zoning ordinances are much less suspect when they focus
on the use than when they coimand tnquirl nto who are the users."38

Despite this long-standing rule, a 2002 study found that one-third of local zoning ordinances,

including that of the City of Los Angeles, still contained illegal definitions of "family" that

included limits on the number of unrelated people in a household." While most cities were

aware that these limits were illegal and did not enforce them, interviews with staff members in

the City of Los Angeles, for ",Tample, found that many did attempt to enforce the limits on the

number of unrelated persons."'

If a group of people living together can meet the definition of a "household" or "family," there is

no limit on the number of people who are permitted to live together, except for Housing Code

limits diseussed in the next section. By comparison, many ordinances regulate licensed group

homes more strictly if they have seven or more residents, by defining such licensed facilities as a

separate zse.

Since Adamson,the California courts have struggled to determine when zoning ordinances are

focusing on the occupants of the home and when they are focusing on the use of the home. In

particular, courts have struck down ordinances that:

o Limited the residents of a second dwelling unit to the property owner, his/her dependent,

or a caregiver for the owner or dependent.al

r Allowed owner-occupied properties to have more residents than renter-occupied

properties.a2

. Imposed regulations on tenancies-in-common that had the. effect of requiring unrelated

persons to slare occupancy of their units with each other.a3

'* Adamson, 27 Cal.3d at 133.
3e Housing Rights, lnc., california Land (Jse and zoning campaign Report 27-28 (2002).
no Ki* Savage-, Fair Housing Impediments Study 37 (prepared for Los Angeles HousingDepartment) {2002).
ar Coalition Advocatine Legil Housing Options v. Citv of Santa Monicq 88 Cal. 4pp. +' 451 (2001)'
o' CJGge a."u R"ntilutta Lunalo.ds eisn. u. Cit-v of Sin pi"go ,43 Cal. App. 4* 677 (1996)' However, this case

was decided primarily on equal protection grounds, rather than on the right of privacy.
a3 Tom v. Ciw & Count-v of San Francisco,120 Cal. App. 4th 614 Q004).
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On the other hand, the courts have upheld regulations when they were convinced that the city's

primary purpose was to prevent non-residential or commercial use in a residential area. In

particular, the courts have upheld ordinances that:

o Regulated businesses in single-fu-ily residences ("home occupations") and limited

employees to residents of the home."'

. Prohibited short-term transient rentals of properties for less than thirty days.as

B. Occupancv Limits

The Uniform Housing Code (the "UHC") establishes occupancy limits--+he number of people

who may live in a house of a certain size-and in almost all circumstances municipalities may

not adopt more restrictive limits. The UHC provides that at least one room in a dwelling unit

must have 120 square feet. Other rooms must have at least 70 square feet (except kitchens). If
more than two persons are using a roory for sleeping purposes, there must be an additional 50

square feet for Lach additional ferson.o6 Using this standard, the occupancy limit would be

,&"r, persons for a 400-sq. ft. studio apartment (the size of a standard two-car garage).'Locally

adopted occupancy limits cannot be more restristive than the UHC unless justifred based on local

climatic, geol,ogical, or topographical conditions. Efforts by cities to adopt more restrictive

standards based on other impacL (such as parking and noise) have been overfurned in

California.aT

Similarly, the Ninth Circuit found that a local ordinance that limited the number of persons in a

homeless shelter to 15, when the building code would allow 25 persons, was unreasonable, and

found that allowing 25 persons in the shiter would constitute u r"urorru'ble accom'modation.as

Based on these federal and state precedents, localities may not limit the number of people living

in a dwelling below that permitted by the UHC.

C. Definiqg Unlicensed Facilitigs as Lodeing Houses

Communities often attempt to define certain group residences, such as sober living homes, as

"lodging houses,,' "boarding houses" or "roominghomes" so that they can be regulated more

strictly. todging houses tyfically require a conditional use permit and are not permitted in

single-family reiidential iones. iotentiat locations for sober living houses would be severely

limited if they could not be located in single-family areas'

A recent opinion of the State Attomey General found that communities may prohibit or regulate

the operati,on of a lodging hous.e in a single family zone in order to preserve the residential

character of the neighlorhood.ae Here thi City of Lompoc defined a lodging house as "a

44 Citv of Los Altos v. Barnes,3 Cal. App' 4th 1193 (1992).
as Ewing v. Citv of Carmel,234 Cal. App. 3d 1579 (1991)'
oumden922(ai(|).SeeBrisenov.Cit.vofSantaAn46Cal.App.4th|378,l381-82
(lgg2) (holding that ths state Uniform Housing Code preempts local regulation of occupancy limits)'
ot Briseno, 6 Cal. App. 4th at 1383.
ot tnrning point. tnc. v. Citv otCatawell,T4F.3d 941 (9th Ctu' 1996).
oe 86 op. Att'y Gen'l Cal. 30 (2003).
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residence or dwelling . . . wherein three or more rooms, with or without individual or group

cooking facilities, are rented to individuals under separate rental agreements or leases, either

written or oral, whether or not an owner, agent or rental manager is in residence." The Attorney

General agreed that a lodging house could be considered a commercial use and so could be

prohibited in residential areas.

To avoid being subject to such a provision, all residents of the dwelling would need to sign the

lease or rental agreement, so that it could not be argued that the rooms were rented under

separate agreements.

Cities have also sought to distinguish lodging houses from residences by requiring that all

occupants in a residence have conrmon use of and access to all living and eating areas and food

preparation and service areas. Some also seek to distinguish transient use from permanent

residence. For instance, one city states in a publication on residential care homes that:

"Court cases have recognized that a family represents an intentionally structured

relationship between the occupants impiying a permanent, long-term relationship_ as

opposed to one that is short-term or transient. The latter inchides roominghouse; halfivay,

and sober/drug-free living homes where the person is at the home for a defined period

and then is required to move to more permanent living arrangements..."

The Adamson cowtdid not specifically address the issue of transiency (although some of the

cases on which it relied considered this to be a factor). The above definition would appear to

require a fairly intrusive investigation into the precise relationship between residents living in a

clean and sober house.

Ordinances requiring greater regulation for unlicensed homes with fewer services than licensed

homes providing more services may well raise equal protection and fair housing issues. For

."u*pi., a Connecticut court found evidence of discriminatory decision-making where a city

classffied a clean and sober house as a boarding house and enforced a zoning restriction against

the house in response to neighborhood opposition. The court listed among factors it considered

in finding evidence of discriminatory intint "the decision's historical background," "the specific

,.q,r.n 
" 

of events teadgrg up to the challenged decision," and "deparfures from the normal

procedural sequences. "t'

If a group is challenged as not constituting a single housekeeping unit, it will iikely assert that it
is indeed operating as a single unit. Unless there is public information available showing that a

residence ii operatea as a lodging house (e.g., an ad saying, "Rooms for Rent"), an investigation

would be required to demonstiate otherwise. If complaints were based primarily on the disability

of the occupants (which could include their status as recovering drug and alcohol abusers), then

California irivacy rights and fair housing laws might be implicated. In one Washington, D.C.,

case, a federal district court found a violation of the federal Fair Housing Act where the Zoning

Administrator carried out a detailed investigation of a residence for five mentally ill men in

response to neighbors' concerns, finding that the ZoningAdministrator's actions were motivated

50 Tsombanidis v. CiW of West Haven, 180 F. Supp. 2d 262,286-88 (D. Conn. 2001).

99005 1\1 \42 1 5 09.r ].26.2007



in part by the neighbors' fears about the residents' mental illness.sl In California, a similar

challengl might be additionally based on rights of privacy and equal protection concerns.

In general, the courts look with particular disfavor on local decisions that appear to have been

influenced by neighborhood opposition to the types of people who will live there.

IV. Best Practices

A. Local Agencies

In advising our public agency clients, we recommend that they treat unlicensed facilities

identically.to licensed facilities, allowing facilities with six or fewer persons to be heated like

single-family homes. This avoids what may be a losing battle to force supportive housing into

the "lodging house" definition.

For facilities with seven or more residents, the challenge for a local agency is to define an

unlicensed facility as a use that is different from a residence. The Attorney General's opinion

provides guidance to those wishing to define these facilities as lodging houses. Others have

defined "residential service facilities" as a separate use. One such definition reads as follows:

Residential Service Facility. A residential facility, other than a residential care facility or

single housekeeping unit, designed for the provision of personal services in addition to

housing, or wheie the operatoireceives compensation for the provision of personal

services in addition to housing. Personal services may include, but are not limited to,

protection, care, supervision, iorurseling, guidance, training, education, therapy, or other

nonmedical care.

Because this definition is more related to care than is the definition of a lodging house, it may be

perceived as being directed at disabled persons and hence more subject to challenge as

lntentionally disciiminatory. It can alsoforce supportive housing and foster care homes (which

are not usually the target of community wrath) into lengthy and complicated processes'

Other defensible ordinances would attempt to control the behavior or actions that the community

finds offensive: too many cars, groups smoking outdoors, too much noise. In trying to control

these problems, local agencies ha't. b..tr constrained since Adamsonby being required to apply

ordinances uniformly to traditional families and to households made up of unrelated people' For

instance, communities could deal with complaints about too many cars by limiting the number of

vehicles that could be parked at a home-but the ordinance would also need to apply to families

with two teenagers *d fo* cars. Controls on outdoor cigarette smoking would similarly need to

be applied uniformly. Consequently, developing controls on offensive behavior is a challenge.

B. Service Providers

We advise ogr nonprofit sponsors that if a faciiity with more than six persons can be considered

a single housekeeping unii, the facility must be treated as a residence with one family residing in

it. The most defensible structue for such a facility would be to:

5r Communiw Housing Trust v. Dep't of Consumer & Regulatory Affairs , 25'7 F . Supp. 2d 208 (D.D.C. 2003).
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o Have one rental agreement or lease signed by all occupants.If, instead, the provider

signs the lease and each resident has a verbal or written agreement with the provider,

then the facility could be considered a "lodging house" under the definition upheld by

' the Attorney General.

r Give all residents equal access to all living and eating areas and food preparation and

service areas.

o Do not require occupants to move after a certain period of time, except for time limits
imposed by the rental agreement or lease with the owner.

V. Conclusion

In my own experience as a former city official, many group homes were invisible in the

community and caused few problems. Most complaints about overcrowding and excessive

vehicles did not involve a group home, but rather the poorest areas where space was rented out to

the limits of the Housing Code.

The group homes that caused the most concern were sober living facilities whigh tended to

concentrate in certain inexpensive single-family neighborhoods. In one case, all five homes on

one block face were purchased by a single owner. He was knowledgeable about his rights but

unconcerned about his obligations, and sneered at the City's and neighborhood's concerns.

Without required licensing.there was no regulatory oversight. When the occupant of one home

was arrested for drug dealing, it caused an uproar.

Many providers are conscious of their position in neighborhoods and make an effort to

accommodate community concerns. Oihers may be perceived as arrogant and dismissive of local

concerns, viewing all neighbors as "NIMBYs." Providers who view themselves as part of the

community and set house rules that encourage community involvement, restrict noise, oontrol

parking, and establish smoking locations not visible from the street can go a long way toward

abating perceived probiems.

Cities should modify their zoning ordinances to address unlicensed group homes and decide on a

strategy for dealing with group homes with seven or more persons (use permit and reasonable

accommodation). State legislation requiring some minimal licensing for sober living facilities

would also be beneficial to set standards foiminimal levels of care, along with minimal

separation requirements to maintain the "community integration" purpose of the statutes. Cities

need also to avoid the kind of incidents that result in the Legislature's willingness to further

constrain local control of these homes.

tt
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SUMMARY: GROUP HOME ANALYSIS

IF LICENSED:

6 or fewer clients:

Mustbetreated like a single-family home for all zoning purposes, except for

spacing requirements for certain licensed facilities (eg; community care facilities).

Community care facilities for the elderly and drug and alcohol treatment centers

do not have spacing requirements.

7 or more clients:

p sychiatric facilities-b oth inp atient and outp atient-rnust te permitted in

uay ,orr* that permits nursing homes or hospitals as conditional or permitted uses.

(City of Torrance v. Transitional Livine Centers)

Other licensed facilities are often subject to a use permit and may not be

permitted in certain zones. Advocates may request a reasonable accommodation

io avoid use permit requirements. But the Ninth Circuit has not found a use permit

per se to violate the Fair Housing Act. (Gamble v. City of Escondido)

IF TJNLICENSED:

Can it be considered a single housekeeping unit? Or can it be defined as a boarding

house or another use? ta Ba Onlv the use canbe

regulated, not the zser. Unlicensed homes are more likely
single housekeeping unit if they meet the following tests:

o physical design: all have access to common areas, kitchens; laundry is

free; one mailbox; looks like a home.

o No limits on term of occupancy ["must move after 3 months"]

o All residents on lease or rental agreement [AG's opinion]

There are different localdefinitions of various uses relating to the qualification of

unlicensed homes as a single housekeeping unit. (For instance, some localities do not

use the existence of separati rental ugr..*.tttt as a test for a single housekeeping unit')

6 or fewer clients: equal protection or fair housing argument if treated more strictly than

licensed facilities.

to be considered as a
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Programs (ADP) in 1989. She has been involved in many major policy improvements in
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. lf localities were to prepare a bill or bills, what should the bills do?
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r Sfate Senator Tom Harman (Maderctar)
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BIOGRAPHY

Tom Harman represents the people of the 35th Senate Dis:trid.

Harman, a member of the Republican Party, was first elected to the
State Assembly in November 2000, following six years of service
as a Huntington Beach City Councilman.

Senator Hanhan, a local businessman and civic volunteer, has lived
and worked in Orange County forthe past 43 years.

While serving in the Califomia State Assembly, Harman was named
"Legislator of the Yeaf! by the Golden State Mobile Home Owners League {GSMOL) for his work in passing

legislation that protecis the rights of mobjle home owners

Harman's bill to protect the Galifomia coast by banning the import, sale and possession of the noxious
aquarium plant called Killer Algae was widely hailed when it was signed into law by the govemor.

To protect children, Harman supported the Pmject Kid Safe legislative
package. This legislation included implementation of the AmberAlert
system, which has been used successfully to find aMucted children-
Projec{ Kid Safe will assist local law enforcement agencies in monitoring
habitual sex offenders and enforcing registration requirements.

To fight comlption in politics, Harman introducd legislation to strengthen
laws regarding conflids of interest for public officials.

To protect the rights of senior citizens, Harman introduced legislation that
will require financial institutions to better communicate with their cus{omers when an account is in danger of
being transfened to the State of Califomia because it has been dormant forthree years. This billwas signed
into law by the governor.

Harman's other accomplishments during his tenure as an
Assembly member include:

r Co-authoring over 50 pieces of legislation designd to:
o Lower taxes
o Reduce size of govemment
o Protect safety of citizens
o lmprove education
o Protect ndural environment

o Serving on sixAssembly Standing Commifrees
o GovemmentalOrganization
o Judiciary
o LocalGovemment
o NaturalResources
o Revenue and Taxation
o Veterans

. Serving on fle Assembly Select Committees
o Air and Water Quality
o Horse Racing Industry
o Future of Califomia's Film Industry
o Future Farming of Califomia
o SchoolSafety



Bringing an impressive $8,653,023 to his district in his
filst term in office.
Securing a financial commitment trom the Department of
Fish and Game for maintenance work at the Bolsa Chica
Ecological Reserve, induding repais to the parking lot,
walkbridge, and trail system, which are needed for public
safety.
Obtaining $5,000,000 in funding forthe Orange County
Water District for construction of the much-needed
Groundwater Replenishment System Project.
Helping to secure $600,000 in funding to upgrade a \A/ildlife Care Centerthat provides veterinary
care for the wildlife of Orange County.
Obtaining a grant for over $357,000 to remodel a local community health clinic and purchase much
needed new medical equipment.
Securing $264,000 in funding underthe Safe Routes to School (SR2S) Program for local street and
sidewalk improvements to help children get to school more safely.
Securing $2,215,43A in funding for a job training program to update the skills of 2,934 health care
system employees

Harman's extensive communityservice indudes memberchip in the
Huntington Beach Ghamber of Commerce and Bolsa Chica Land Trust.
He is past president of both the Huntington Youth Shelter and Huntington
Beach Rotary Club. He also served forfour years on the Orange County
Local Agency Formation Commission.

Harman founded the citizen action group Huntington Beach Tomonow
and, while on the city council, launched an Organizational Efftciency
Progmm to improve services, s{op was{e, and reduce costs in

govemment.

Other important accomplishments from his service on the city council include:

o Increasing the number of police on patrol
. lmproving fire protedion
. Expanding senior programs
o Reducing the accessibility of narcotics
. Addressing gang-related issues to provide greater safety for residents

Harman holds a Juris Doctorate from Loyola University Los Angeles School of Law
and a Bachelor of Science in Business Administration from Kansas State University.
He formerly practiced law in Huntingrton Beach for 27 years.

Harman and his wife Dianne have been manied for over 40 years and have two
children, Michael and Michelle.



Genevieve Morelos
Legislative Analyst

League of Galifornia Cities
{400 K Street

Sacramento, CA 95814
9{61658-8254

Genevieve Morelos is a legislative analyst with the League of California Cities.
She has been with the League for 4 years covering a range of issues. $he
currently covers Housing and Land use, community services and
telecommunications issues. She is also the Federal liaison at the League for all

Fedenal lssues.

Prior to working at the League she worked in Washington, DC for NALEO,
NationalAssociation of Latino Elected and Appointed Officials covering federal
immigration legislation.



TERESA TRUJILO

Teresa Trujillo is the Legislative Director for Assemblyman Bill

Emmerson. She has been with Assemblyman Emmerson since he

entered the Legislature in 2005. Teresa has covered numerous subjects
including Public Safety, Local Government and most recently Health.

Teresa graduated from California State University, Sacramento in 2044
with a Bachelor of Arts degree in Government.



RESUME
Annc J. Blne

Emanuels Jones & Associxes. Prinoipal. Beginning Fall 2044.

Chief Legislative Representative, City of Los Angeles, 1999-2004.
Chief lobbyist for the City of Los Angeles, reporting to the IVIayor, responsible for
supervising the city's three person lobbying team. Priority was to maintain relationships

with}l Senators and Assembly Members who constitute the City's delegation. Assisted in

the development of the Crty's legislative positions. Drafted and sponsored legislation.

Testified for and against legislation on behalf of the City. Primary aegotiator on bill
amendments. Supenrised fwo contract lobbying firms employed by the Cif-

Legislative Representative, City of Los Angeles, lg85-lgg8.
Represented City as one of its three lobbyists. Areas of expertise were: housing
redevelopment, planning and land usq social services including child care, domestic

violence-and fire protection. Also specifically represented the City's Police Department,

Harbor Deparbnent and the International Airport.

Mayor and counoil member, Town ofloomis, pop. 6000, 1984-1988.

Was the first mayor ofthe first elested council ofthe Town ofloomis. Provided
leadership for the newly incorporated city. First task was hiring of competent stafi,

negotiating salaries and developing job descriptions and employee guidelines. With the

city manager, negotiated service contracts with the county sheriff. Initiated city's first
general plan.

Vice Chair, LAFCO, Placer County, 1984-1988.
Represented cities within Placer County on the local LAFCO.

Member, Community Services Commissioq Placer County, 1984-1988.

Advisory oversight commission for county social services, including "meals on whe€Is",

intervention for homes with domestic violence and a suicide hot line.

B.S. Educatiorq Auburn University, Auburrq Nabam4 1970
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